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INTRODUCTION

Regardless of where in the territory of Bosnia and Herzegovina (the BiH, or BH) they
are situated, the citizens of this state continuously have difficulties in realizing their
constitutionally guaranteed human rights. Despite it being under the specific protector-
ate of the international community for eleven years already, the polarized society of
Bosnia and Herzegovina has not only failed to emerge from the crisis caused by the
war, but this crisis has even further intensified resulting in the divisions among its three
constituent groups to become even deeper.

Through the General Framework Agreement for Peace in Bosnia and Herzegovina®, as a
concession to peace, the “law of the strongest” was legalized and the state of the “eth-
nically cleansed” areas that were established by the war, aggression and open geno-
cide. Although some benefits relating to the end of hostilities arose from the Dayton
Agreement, Bosnia and Herzegovina remained completely paralyzed especially in its
economic and democratic development by the new complex and dysfunctional state
organization.

The unsustainable state organization is an obstacle to the democratic, economic, and
social progress of the state. For the given reasons, Bosnia and Herzegovina remain last
in line of European states waiting for the desirable association with the European institu-
tions. The unjust constitutional and legal organization and non-functioning of the rule
of law, has meant that even in 2006 the largest number of citizens of this country are
being exposed to utter poverty and social uncertainty. It is obvious that the international
community’s project in Bosnia and Herzegovina reached a dead end and that from the
very beginning it has not led to the affirmation of the high human rights standards pro-
claimed first of all in Annex IV and in the other Annexes to the Dayton Agreement such
as Annexes VI and VII. Although the international community has been actively present
at all times in our country since the end of war, it has not yet achieved the necessary
minimum standard for a civilized civil democratic state.

Through the unjust solutions from Dayton which divided the state into two ethnical
entities, i.e. the way that it was planned by the war lords, it prevented the creation of
preconditions for the sustainable return of refugees and displaced citizens of Bosnia and
Herzegovina. This same reason prevented a solution to the very complex and important
issue of the relations among the three constituent groups of this country. Due to all

! General Framework Agreement for Peace in Bosnia and Herzegovina (hereinafter the ,Dayton Agree-
ment”) was initiated in Dayton (USA) on 21 November 1995, and officially signed in Paris on 14th De-
cember 1995.



these reasons the citizens of Bosnia and Herzegovina are still suffering from general
poverty and the deprivation of rights. The Dayton Agreement and the acts of the inter-
national community after the conclusion of the Agreement have failed to remove the
causes or consequences of the war in Bosnia and Herzegovina. The national politicians
largely contribute to this as they care only for their own benefit and interests of their
parties instead of the benefit of the citizens.



1. SYSTEMATIC DENIAL OF HUMAN GHTS IN BOSNIA AND HERZE-
GOVINA?

The thesis has spread through the diplomatic lobbies in Bosnia and Herzegovina as an
anecdote on the state of Bosnia and Herzegovina. It states that there are three kinds of
states in Europe namely; members of the European Union, candidates for membership
to the EU and... Bosnia and Herzegovina.

2 On 14 December 2006 the Justicia and Pax Commission organized the Round Table with the topic

,BiH — the structure of negations of human rights”. In the opening speech, the President of the Commis-
sion, Dr. Pero Sudar, amongst other things, stated: “This Commission decided on the given topic be-
cause of its belief that the organization of B&H does not only enable but stimulates the systematic nega-
tion of the fundamental rights of all citizens. When hundreds of thousands of individuals were brutally
forced out of their life and millions out of their homes by the terror of war because of completely oppo-
site visions of the organization of this country, the tragedy of survivors and others has continued for
longer than a decade. The state of fundamental human rights in all spheres of life starting from a kinder-
garten to the Supreme Court, today, in this country, primarily depends on the place of residence and the
ethnic origin. The project of such structurally established conditioning of the fundamental human rights
is sealed by the stamp of the world that claims justice but keeps the injustice alive. | do not believe that
there is an honest person in this world that does not consider the state of this country a nightmare. That
is confirmed by the avalanche of symposiums, round tables, discussions, polemics, and some even
speak of ii as a soap opera because it never ends, and we have every right to feel tired by all of it. And
while the caravan passes the hopeless situation of the largest number of citizens becomes a kind of tan-
gible apathy. Any effort towards a different path even strengthens the felling of helplessness. Regardless
of that, or even more because of that, it seems necessary for us not to give up efforts to find an accept-
able solution. Notwithstanding the success or the lack of it, is not and cannot be the same whether we
speak or be silent on some phenomenon in the society. That is especially the case with the state of in-
justice!
It is more and more obvious that no one will or could determining help to this country and its citizens
and people if the decisiveness and strivings of national forces fail to happen. A very important question
is, therefore, whether, after all that has happened, there is enough strength to believe that the solution
exists and enough prudence to search for it? It is said that there is no individual or nation or society that
does not have its, often hidden, acceptable part. It is recognized and used for the common good only by
the rare individuals who have enough patience and motive to understand and in certain measure toler-
ate the other ugly and intolerable part of it. | am afraid that that is the chest in which the key is hidden
for the possible recovery of the society of Bosnia and Herzegovina. | strongly believe that people in
Bosnia and Herzegovina have enough brains and strength to help them. Justitia and Pax Commission
would like to participate and give its contribution in finding all that is positive and acceptable in and
amongst all of us so that this country would become the place for reconciliation of differences and re-
spect for human rights far all of us equally. “  The opening speaker Prof. Dr. Asim Mujkic¢ stated: “No
state may be a candidate for legitimacy if it systematically oppresses the dignity of a free citizen, if, on
the constitutional basis, it not only lives of the parliamentary crises caused by the nationalism but it
generates crisis by its form that prevents any kind of rational state organization showing continuous lack
of need to act in the direction of 'common good'. In Bosnia and Herzegovina, the humiliating ethnic
maltreatment of citizens is at issue and it is performed by the ethnic politics joined around so called
“national parties” and the representatives of the international community, which is legalized by the
Constitution with the devastating realization that the Dayton Bosnia exists on the basis of the worst kind
of discrimination based upon the collective characteristics of ethnic origin constructed as biological
where notorious right of peoples to self-determination totally exterminated the other civilizing older
right, the right of a citizen to self-determination. The story of the Dayton Bosnia is the story on what
happens if the right to self-determination of an individual is subjected to the right of self-determination
of a nation, and if, only from the context of collective right, individual rights and freedoms my be de-
ducted and implemented.”



Although it is only an anecdote, unfortunately, we cannot escape the impression that
this statement is closer to the truth than to a joke. But what is the truth in Bosnia and
Herzegovina? It appears that everyone has some truth of his own. The manipulations of
national and international politicians of “truths” in Bosnia and Herzegovina is endless
but still we do not even have the basic information which would precisely show the
consequences of the war. For example, we still have no idea as to the exact number of
people wounded and killed during the war, the new demographic structure of citizens,
the amount of material damage, etc. Additionally, despite the war having ended a long
time ago a basic census has still not been conducted.

It would only be proper to finally determine the amount of people who were wounded
and died, the amount war damages caused as well as to see what is left at the disposal
of this state. Such a census, however, is not favoured by the Serbs because it would
point out the crushing results of the ethnic cleansing and genocide which they were
responsible for. Additionally, the census would also show the unacceptably insignifi-
cant representation of Bosnians and Croats in the Republika Srpska. The Croat political
representatives are afraid that the devastating results of the war, may have halved the
number of their national body in Bosnia and Herzegovina and would have a detrimen-
tal effect in their political participation in future solutions. Politicians who represent the
Bosnian people are mostly afraid that a basic census and analyses of the war effects
would shake the political perception of Bosnians — Muslims as the exclusive victims of
the aggression as they strive to present this at an international level as a thesis of their
nation. At the same time, the Office of the High Representative (the “OHR”)® which has
been in effect for already eleven years, and is also the highest power in Bosnia and
Herzegovina, is the one which would least of all favour a thorough census of the popu-
lation and its assets as this would finally draw attention to the failed projects of recon-
struction and return. It is indisputable that the OHR, within the legislation of the Bonn
powers®, could prescribe such a census by a simple act but it has not done so as this
would also put forward the question of where vast financial assets are which were in-
vested in this country by the international community.

Thus, it is obvious that it would not suit the OHR or the prevailing national politicians
to establish the truth as a precondition for transformation of Bosnia and Herzegovina
into a civilized, democratic state.

® OHR - Office of the High Representative;

4 By the Venice Commission’s decision issued on the Peace Implementation Conference held in Bonn on
9 and 10 December 1997, the OHR was given broad powers of intervention into the all pores of the BH
society (legislative, executive and judicial authority) that were used in abundance by the predecessors
of the current High Representative, Christian Schwarz-Shilling. The German diplomat Schwarz-Shilling
took over the duty of the High Representative in Bosnia and Herzegovina from the British Lord Paddy
Eshdown on 31 January 2006, and he is the only one in that function who really used the broad Bonn
powers to interfere with the work of national institutions.



With regard to the credibility of historical, sociological and political science presenta-
tions of the truth it may be stated that Bosnia and Herzegovina is a fairly invalid and
morally disabled country. Media in Bosnia and Herzegovina are on a day to day basis
full of partial interpretations of war events and assumptions regarding the number of
people killed and the numerous lies or half-truths of the events that determined the fate
of the Bosnia and Herzegovina citizens. Interested politicians and quasi- intellectual
elite have spread such “information” most often for the purpose of national homogeni-
zation of their own people, in order to make them feel threatened by everything and
everybody that is different. Behind all of this most often stands the interests of the elite
in question that is, the preservation of the existing state of separation and disagreement.
It is clear that, eleven years after the end of the war, that neither the political elite of all
three groups in Bosnia and Herzegovina nor the international community have in mind
the well-being of the people, i.e. to finally overpower the atmosphere of hostility and
uncertainty, and to start building a better future for all citizens.

The escribed social environment keeps all citizens of Bosnia and Herzegovina under
the impression that the war has never ended. One thing is certain, the assumptions of
the amount of victims during the war and quasi- interpretation of war events for current
political purposes and more and more present manipulation with the human tragedy by
the media, has meant that individuals and their personal sufferings are being forgotten.
In this report, our goal is not to present some “truth” of our own but to focus on the
rights of these individuals which have been forgotten in a way, and who completely
realize his/her own un-repeatability by the recognition of their personal, religious and
ethnic disposition. Such total affirmation of a human being as an individual in a layered
society such as Bosnia and Herzegovina is possible to achieve only under the hospices
of a pluralist democratically organized society and a pluralist (multiethnic, multi-
confessional and multicultural) society is the unavoidable destiny of complex states
such as Bosnia and Herzegovina.



2. EVENTS THAT MARKED THE YEAR 2006

Almost any interference and especially that of a non-democratic nature, in the political
and social system of a state, unavoidably impacts the state of human rights and civil
freedoms of that state. In Bosnia and Herzegovina it is additionally interfering with the
equality of its people. It, therefore, appears necessary to us to at least mention the
events that directly influence the level and quality of human rights and position of the
constituent groups.

2.1. The Attempt of the Constitutional Amendments Implementation

During 2005, until the last days of March 2006, the attempts of amending the constitu-
tional and legal organization of Bosnia and Herzegovina were an issue. Negotiations
started under the hospices of the American Peace Institute, and the main administrator
of the negotiation among the political parties project was the former Deputy of the High
Representative in Bosnia and Herzegovina, the American diplomat Donald Hays. Un-
der certain pressure, all political parties of importance from both entities participated in
these negotiations®.

Negotiations were held in secret and without any media presence. Since the Dayton
Constitution had never been ratified by the Parliamentary Assembly of Bosnia and Her-
zegovina, the aim of the political pressure of the international community (especially
the USA) was to legitimize this international, constitutional and legal document, under
the mask of cosmetic constitutional amendments that would be harmonized and
adopted through parliamentary procedure. In this way, besides the Annex IV, the le-
gitimacy and form of the constitutional will of all three constituent groups would be
given to the direct intervention in the constitutions of entities® and also to a number of
legislations on the level of the state that had been imposed in the meantime by the in-
ternational community. At its session in Mostar on 22 March 2006, the Bishop’s Con-
ference expressed its negative position towards the proposed amendments’.

® The SDA, SBiH, SDP, SDS, SNSD, PDP, HDZ of BiH and HNZ parties participated in the final negotia-
tions. Only the SBiH gave up negotiations in the end and the representative of the HDZ did not sign the
final Agreement.

Decisions of the High Representative Wolfgang Petritsch on the amendments to the Constitution of the
FBiH and the Constitution of the RS, nos. 161/02 and 162/02 of 23 May 2002 were published in the Of-
ficial Gazette of B&H no. 13/02.

Statement of the Bishop’s Conference of B&H state as follows: “Following the course of negotiations on
the amendments of the Constitution of B&H through the period of several months, we, the Catholic
Bishops in B&H have to conclude with regret that the modification of this fundamental document of

10



Pressure imposed by the International community has not beared fruit even though a
final agreement was reached among six political parties because the session of the
House of Representatives of the Parliament of Bosnia and Herzegovina of 26 April
2006 did not give the necessary majority of votes to the proposed package of constitu-
tional amendments.

At the beginning of 2006, the given episode of the political life of Bosnia and Herzego-
vina was the main topic in the country’s media raising a lot of discussions and as a re-
sult it pointed out the immaturity of democracy and the non-existence of professional-
ism in the political scene of Bosnia and Herzegovina. While Serbs show that they have
harmonized positions focussed towards close protection of their interests, the credibil-
ity, inconsistence and irresponsibility of politicians in the Federation of Bosnia and
Herzegovina that were supposed to represent the interests of their people, was ex-
pressed in the fact that under the political pressure the Agreement on Constitutional
Amendments was signed by leaders of the biggest ethnic parties of Croats and Bos-

statehood and democracy of our country has been performed in a non-democratic and almost conspir-
acy manner. We asked ourselves, and we now ask the organizers and participants of negotiations on
the amendments to the Constitution, how and with whose authority they are changing the Interna-
tional Peace Agreement from Dayton without participation or consent of all the signing parties and
without asking the opinion of the citizens of this country? Since when are international agreements not
changed at least in the same manner in which they were originally made? Having in mind the
agreement, as the result of negotiations conducted in such manner, we rightfully fear that it represents
a direct threat to a better future and the equality of citizens because this constitutional category would
confirm the ethnic cleansing realized by the war and legalized by the Dayton and unjust division of
B&H as well. Thus, is it not possible to ask, in a critical moment of such importance in our country, in
the name of what democracy and justice and future of B&H, the entity principle of deciding in the
House of Representatives is introduced (Article IV, para. 10 f), and by what constitutional category the
destiny of this country is put in the hands of delegates of two people that are the only ones to secure
"one third of delegates or members from the territory of each of the entities™?

We deeply regret that our numerous appeals remained fruitless during ten years of “silent review” of
the Dayton Agreement establishing unfair division of B&H and systematic degradation of the Croat
people to the level of minority. Even so, we are unable to do anything else but ask by what principle of
democracy the Croat people, who are a constituent group in this country, are deprived of their funda-
mental right to participate on equal grounds in the political life and adoption of legislation with the
other two constituent groups? Who has an interest in bringing to question the possibility of coexistence
of its people in this country and notifying that there is no place in it for all of its citizens and people?
Because of this, in this moment crucial to the future of the Croat people and B&H we invite the repre-
sentatives of the Croat people, all authorized politicians and other people that have the multi-ethnicity
and democracy of this country in their heart to do everything possible to prevent constitutional
amendments as prepared currently to get the parliamentary confirmation, all of it with the common
good and democratic principles as a leading point.

We would like to note that ten years of experience and quality of the “first phase” of constitutional
amendments give no guarantees that in some “second phase” anything better could and would be
done. The fear that the acceptance of proposed amendments would open the way for annulment of the
remaining Washington-Dayton mechanisms protecting the interests of Croat people such as Cantons
and vital national interests has its grounds. If, notwithstanding guarantees of the Dayton Agreement,
the Croats in B&H cannot even have their television channel or schools in Croat language, these are
the clearest signs of what standards we should be dedicated to at the beginning of the third millen-
nium!

As Catholic bishops and members of the Croat people, we maintain the encouragement of our believ-
ers to stand up with determination for their inalienable rights and to build a just peace in this country
together with all others.”
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nians®, although such an agreement would totally cement and worsen the already dis-
criminatory position of both their people in the Republika Srpska (the RS) and of the
Croats in the whole territory of Bosnia and Herzegovina. Thus, by signing the agree-
ment the political representatives of Croats and Bosnians gave consent to finally cement
the solution given in Dayton which gave them no possibility of being a constitutive
group in the territory of the Republika Srpska. In addition, by the constitutional
amendments imposed in 2002 the discrimination of Bosnians and Croats in the RS was
confirmed and the Croats lost their position as a constitutive group in the FBiH.

This is to say, the agreement on amendments to the Constitution of Bosnia and Herze-
govina harmonized by six political parties contained the amendments that would
worsen the position of Croats with regard to the catastrophic constitutional solutions
made in 2002.

Thus, under the political agreement on the constitutional amendments of 2006, the
competencies of the House of Peoples as the upper house of the Parliamentary Assem-
bly of Bosnia and Herzegovina would be reduced and the House of Representatives
would get more importance and in it the Croats cannot in any way realize the majority
and in such a way protect their own interests, i.e. block the issuance of laws that are
detrimental to their interests. On the other hand, such a solution would enable Serbs
and Bosnians to protect their interests through the entity voting because they could stop
the issuance of laws through the provided entity majority in the House of Representa-
tives.

The above mentioned amendment, is however, in fact of no fundamental importance
since under the existing constitutional solutions when the Parliamentary Assembly of
Bosnia and Herzegovina is deciding, the entity voting exists that is temporarily trans-
ferred to the House of Peoples of Bosnia and Herzegovina, where the Croats, by the
majority vote of their representatives, may initiate the protection of their vital national
interest®. Thus, the initiation of the institute of the protection of the vital national inter-
est through the House of Peoples of Bosnia and Herzegovina in the meaning of the ap-
plicable Article IV(3)(e) of the BiH Constitution has a restricted character because if one
of the remaining to people objects the request for protection of the vital national inter-

® The president of the party, HDZ of BiH is Dragan Covi¢ and the president of the SDA party is Sulejman
Tihi¢ — both of whom were former members of the Presidency of BiH. At the previous general elections
of 2002 the HDZ of BiH obtained almost complete plebiscitary support of the Croat people, while the
SDA then had the position of the most influential Bosnian political party with the largest number of rep-
resentatives in the parliament.

The House of Peoples consists of five Croats, five Serbs and five Bosnians, and the procedure of protec-
tion of the vital national interest may be initiated on the basis of a request by the majority of delegates
regardless of their ethnic origin.
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est, the disputed decision is transferred to the Constitutional Court of BiH for a deci-
sion. Since the quorum of the Constitutional Court of BIH consists of at least five
judges’, two judges of ethnic origin of the people who claim protection of the vital
national interest may always be outvoted, as it already happened in 2006, so that the
effective protection of vital national interest does not exist in practice.

The fact is that by diminishing the powers of the House of Peoples in accordance with
the signed political agreement, the right of veto of the group that is the least in its num-
ber would be limited in the decisions of the parliament. However, since the Croats are
already not in the position to block decisions through the entity vote or through the
institute for protection of the vital national interest, these amendments may be assessed
as cosmetic ones and initiated with the aim of legitimizing the existing solutions
through the BiH Parliamentary Assembly’s procedure. In this manner, Bosnia and Her-
zegovina would definitely be divided not only between two entities but also between
two people.

Negotiations on the constitutional amendments cleared to the bone all the hypocrisy of
the Croats and in a certain measure of Bosnian politicians in power in Bosnia and Her-
zegovina who, by putting signature to such an agreement, put their small private inter-
ests before the crucial interests of the people they represent.

In the attempt to make the constitutional amendments we have to mention a positive
factor, that is, that the politicians of both entities, under strong pressure, agreed on
something. This is another confirmation that the international community representa-
tives may efficiently influence the national politicians. As the modification to the consti-
tution is a condition for normalization of the situation in Bosnia and Herzegovina and
its association to the EU, the hope and suggestion remains that all international and na-
tional factors maintain their efforts to find a fair political solution for this country.

2.2. The Law on Defense of Bosnia and Herzegovina
Upon the adoption of the Law on Defense of BiH in 2003, its gradual implementation

was finalized on 1 January 2006 when the entity ministries of defense were closed and
the system of mandatory military serving ceased.

9" In accordance with Articles VI(1)(a) and VI(1)(b) of Annex IV to the Dayton Agreement (the Constitution
of Bosnia and Herzegovina), the Constitutional Court of Bosnia and Herzegovina has nine members of
which two are from each of the constituent groups and the remaining three are appointed by the Presi-
dent of the European Court of Human Rights. The quorum for the adoption of decisions represents the
majority of all members of the Court, thus, at least five members (judges) and two judges of Croat ori-
gin cannot get the necessary majority in any case.

13



New army forces consist of 10 000 members that are exclusively professional staff. The
active military reserve is restricted to the half of the active military forces number. The
application of the unique state budget for the defense started on 1 January 2006. It is
provided that the complete reform of the defense in Bosnia and Herzegovina should be
finalized before 31 December 2007.

This reform established the unique army defense system at the state level; although the
Annex IV to the Dayton Agreement prescribes that the defense is under the competence
of the entities™. It must be noted, therefore, that this law as many others imposed by the
OHR, has not been harmonized with the BiH constitution or the entity constitutions of
the FBiIH and the RS. However, the reform of the defense may be assessed as com-
pletely rational and necessary because it decreases unnecessarily high budgetary ex-
penses made by the ministries of defense of both entities. Also, the joint army at state
level is a prerequisite to our joining to the NATO pact.

2.3. The VAT LAW

In Bosnia and Herzegovina the application of the Value Added Tax (VAT) Law started
on 1 January 2006. This law introduced a 17 percent VAT flat tax rate on all products.
Many anticipated that the introduction of VAT under the flat rate would cause a sub-
stantial increase in prices, and thus also social turmoil. The fact is that the increase of
prices did occur and that the social status of the largest part of the population in Bosnia
and Herzegovina worsened but it may be concluded that a larger scale of social turmoil
did not occur.

Of course, we should not avoid the positive effects of the VAT introduction. According
to the data of the Indirect Tax Administration, 4.109 billion KM* was collected on the
basis of the indirect tax in 2006. For the first time in the period of the last eleven years
the foreign trade deficit of BiH was reduced from 7.5 billion KM to 5.9 billion KM.
Unfortunately, the fact remains that the introduction of VAT has not helped to eradicate
the generally spread “gray market” in Bosnia and Herzegovina.

1 Competences of the Federation of BiH in the area of defense are derived from Article 11l (1)(b) of the
Constitution of the FBiH. Article Il (1) of the Constitution of BiH prescribes competencies of the institu-
tions of the State of B&H amongst which the competences of the State in the defense area are not pre-
scribed while Article 11l (3)(a) provides for: “All governmental functions and powers not expressly as-
signed in this Constitution to the institutions of Bosnia and Herzegovina shall be those of the Entities”.

2 Fix rate is KM 1.00 ca. EUR 0.51
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Nevertheless, the taxation system under the flat rate of VAT cannot be assessed as so-
cially fair because it mostly influences population groups that are socially the most
threatened. It is illogical and unfair to equally burden with taxes the luxury products
and the essential foodstuffs under a flat rate. The assessments show that in the structure
of expenditure of the most threatened population groups in the BiH food amounts to 50
to 70 percent of monthly costs. The price increase of the essential foodstuffs* thus addi-
tionally aggravated the already impoverished majority of the population, while the rich
classes of society have gained more from such tax reforms because the luxury tax has
been decreased by the introduction of the flat rate taxes. We estimate that for the sake
of the social fairness it is necessary to introduce the taxation system with a number of
different tax rates within a certain period of time, and it would be preferable that the
essential foodstuffs, books, baby care products etc. would have a zero value added tax
rate.

As the VAT does not flow to the treasuries of entities'* but rather to the state treasury as
of 1 January 2006, the serious problem with the introduction of the unique VAT system
at the state level represents the non-existence of the agreement on the criteria of the
funds allocation between the Federation of BiH, the Republika Srpska and the Br¢ko
District of Bosnia and Herzegovina, which resulted in the blocking of the unique ac-
count on several occasions during 2006. If the issue of the VAT fund allocation is not
systematically solved it could become the cause of a constant fiscal crisis in the whole
territory of the country in the future.

Finally, it is necessary to emphasize that the tax reform in Bosnia and Herzegovina has
not been harmonized with the constitutional solutions as well, which indicates the dis-
organization of the state legal system of Bosnia and Herzegovina. It is completely clear
that the tax reform should have been conducted as a matter of necessity. This example,
as many others, indicates the necessity of the restructuring of the constitutional and le-
gal organization of Bosnia and Herzegovina.

13 The majority of basic living food was taxed according to the previous tax system under the 10 percent
rate (Th-1 of the turnover tax).

1 The turnover tax on goods and services was the revenue of the entities and the District of Bréko before
the introduction of VAT, and in the sense of Annex IV to the Dayton Agreement the authority in the
area of tax collection also belonged to the entities.
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2.4. Negotiations on the association of Bosnia and Herzegovina to the
European Union and admission to the Partnership for Peace

On 25 January 2006, Bosnia and Herzegovina commenced its technical part of negotia-
tions on the association to the European Union. At the beginning of December 2006
the technical part of negotiations ended with the signing of the Agreement on Stabiliza-
tion and Association to the EU. However, the EU insists on the implementation of the
PBS reform and police restructuring® that are currently representing the biggest obsta-
cles on the BiH’s road to Europe.

After not being admitted to the NATO’s Partnership for Peace Programme®®, the green
light for Bosnia and Herzegovina was given on the NATO Summit held in Riga on 28
November 2006. Upon finalizing the defense reform, Bosnia and Herzegovina signed
the framework document for the Partnership for Peace but it still does not guarantee
Bosnia and Herzegovina its permanent and full (valid) participation.

2.5. Decision on non-compliance of the entity symbols with the Constitu-
tion

Deciding upon the appeal by the Bosnian member of the presidency of Bosnia and
Herzegovina, the Constitutional Court of Bosnia and Herzegovina, at its session held on
31 March 2006, issued the decision that the entity symbols of both entities and provi-
sions of the entity legislation on the coat of arms and flag'’ were not in conformity with
the Constitution of Bosnia and Herzegovina. The decision was issued in the sense of a
previous Constitutional Court’s decision that all three people are constituent in the
whole territory of Bosnia and Herzegovina'®.

Although the Constitutional Court of BiH gave a time limit of six months for the entities
to bring their legislation in line with the decision, until the end of 2006, both entities

5 The police reform that should, according to the directions given by the OHR, be performed at the re-

gional level (and not on the entity level as before) has started in 2005 but the implementation in 2006

remained completely blocked by the authorities of the Republika Srpska.

At the NATO summit held on 28 June 2004 in Istanbul, Bosnia and Herzegovina was not accepted to

the “Partnership for Peace” primarily because of its failure to fulfil its obligations towards the Haag Tri-

bunal for War Crimes. On that occasion the NATO leaders especially pointed out, as the reason for not

accepting us, the obstruction by the RS to cooperate in the arrest of the accused for the war crimes. Ra-

dovan Karadzi¢ and Ratko Mladi¢ have not been arrested and brought before justice to this date.

' The initiation of the procedure on protection of vital national interest implied simultaneous contesting
of the Law on Holidays of the RS.

8 The politics was that in the RS, exclusively the Serbs were a constituent group and in the FBiH only
Bosnians and Croats were constituent groups until the said decision of the Constitutional Court of BiH
in the case no. 5/98 of 30 June and 1 July 2000.
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failed to do so within the given time limit and that clearly indicates to the non.-
existence and non-functioning of the rule of law in Bosnia and Herzegovina.

2.6. The Law on PBS of BiH and assessment of conformity of the Law of
PBS on the FBiH with the Constitution

On 5 January 2006, the law on PBS of Bosnia and Herzegovina entered into force regu-
lating the Public Broadcasting Service of Bosnia and Herzegovina.

At the 43" session of the House of Peoples of the Parliamentary Assembly of BiH, held
on 29 June 2005, the draft law on the PBS of BiH was adopted in the first reading with-
out a single vote by the Croat caucus and in that manner the initiative was started for
the adoption of this law. The law was passed through the legal procedure of the Parlia-
mentary Assembly of BiH after the issuance of the decision of the Constitutional Court
of BiH in the case no. U-10/05 of 22 July 2005. This decision dismissed the appeal by
the Croat parliamentary representative for the protection of the vital national interest in
relation to the new legislative solutions in the area of the public media. In accordance
with the said decision of the Constitutional Court of BiH, the parliament of the Federa-
tion of BiH was obliged to harmonize the Entity Law on the PBS of the Federation of
BiH and in that sense the new bill of entity law was prepared and entered in the par-
liamentary adoption procedure.

The draft law on the PBS of the Radio and TV Service of the Federation of Bosnia and
Herzegovina (the “PBS FBiH”) entered into proceedings of assessment of its conformity
to the constitution at the proposal of the Croat caucus and it was conducted before the
Council for Protection of Vital National Interest of the Constitutional Court of the FBiH.
The same as in the proceedings conducted before the Constitutional Court of BiH, the
initiative was made because Croats, as a constituent people, have no public media in
the Croat language or appropriate presentation time in the programmes of media of the
FBiH (the same as at the state level)*®. The procedure of protection of the vital national
interest was initiated because the given draft enables full domination of Bosnians in the
media presentation in the Public Radio and Television Services of the FBiH.

Regardless of this fact the Constitutional Court of BiH issued the decision on 22 July
2005 confirming that the draft law on the PBS of BiH is not destructive to the vital in-

9 In the FBiH the Croats have no public television station in Croat language, and no funds are delegated
out of the budget of the FBiH to finance any radio station in this group’s mother’s tongue. In the RS
only the media in Serb language functions.

17



terest of the Croat people®, the Constitutional Court of the FBiH established in its addi-
tional decision of the Panel of the Constitutional Court FBiH in the case no. U-11/06 of
19 July 2006 that in the said Law there is a violation of vital national interest, i.e. that it
is destructive to the interests of Croats in BiH*. A paradox that the Constitutional Court
of the FBiH adopts the decision contrary to the previous decision of the Constitutional
Court BiH arises not only from the disharmony between the Constitutions of entities
and the Constitution of BiH (Annex IV to the Dayton Agreement)®?, but also from the
fact that under the provisions of the Constitution of the FBiH the possibility of over-
voting of judges from one group in the procedure of assessment of destructiveness of
certain laws on the vital national interest does not exist.

It is undisputable that the decision of the Constitutional Court of BiH of 2005 meant
that the interest of Croats as a constituent group was circumvented although its legiti-
mate parliamentary representatives clearly expressed their thoughts on that issue.

All of this is a consequence of unfair constitutional legal organization imposed by the
international community in Dayton and confirmed in a different form in 2002. In this
constellation of relations, the RS is established as the entity of only one group where
the Serbs are the exclusive holders of power, while de-constitution of Croats in the
Federation of BiH was finalized through the constitutional amendments imposed by the

20 The decision of the Constitutional Court of B&H of 22 July 2005 (according to which the laws of enti-
ties in this area should have been harmonized) was published in the OGBiH no. 64/05 of 19 Septem-
ber 2005 (pages 5110 - 5117).

2L We quote a part of the reasons for the decision of the Constitutional Court of the FBiH in establishing
the violation of the vital national interest of the Croat people as follows: “And it is for this reason that
the principle of the programme is the basic principle which is crucial for the functioning of the Public
Radio and Television Broadcasting Service (the PBS) of the Federation of Bosnia and Herzegovina and
in that part it is necessary to clearly establish the legal instruments of protection for all three constitu-
ent groups and citizens in such a way that any possible favouring of any ethnic group and thus also to
prevent any discrimination with regard to the equal use of language and script, respect of national, re-
gional, traditional, religious, cultural and other particularity of the constituent people and all citizens
of Bosnia and Herzegovina. To substantiate this claim we have standards of the European Court for
Human Rights and the principle of the rule of law, that the bill of law must contain clear and precise
statements and the legal consequences have to be certain and appropriate to the needs of those that
will apply them which does not follow from the proposed draft law... Also, the protection from over-
voting by one of the constituent groups in the issuance of decisions has not been secured..., because
under Article 24 of the draft law any decision may be passed by two members of the Steering Board of
the PBS of the FBiH..., where the vote of the Chairman is the casting vote. In such situations the deci-
sions of the Steering Board do not guarantee full equality established by the stated Article of the draft
law, which is guaranteed by the Amendment XXVII to the Constitution of the Federation of Bosnia and
Herzegovina. Namely, according to the draft law the decision may be passed by two of the members
of the Steering Board meaning the representative of one group and one of the others which puts in the
unequal, discriminatory position the representatives of the other two groups and in that sense no effec-
tive legal protection exists...”

22 The Constitution of the Federation of BiH was passed on 30 March 1994, and it was harmonized on
the basis of the Washington Agreement signed on 18 March 1994. Therefore, the Constitution of the
FBiH is older than the Constitution of BiH (Annex IV to the Dayton Agreement) since the Dayton Peace
Agreement was initiated on 22 November 1995 in Dayton - USA, and signed on 14 December 1995 in
Paris.
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high representative in 2002. After the OHR’s constitutional reform the Institute of Pro-
tection of the Vital National Interest remains the only instrument of protection of the
constitutive position of Croats®. Systematic discrimination of Croats as the least in
numbers amongst the constituent groups in Bosnia and Herzegovina primarily follows
from Article 1V(3) of Annex IV to the Dayton Agreement in the sense of which the
Croats as a constituent people in Bosnia and Herzegovina cannot block issuance of de-
cisions in the Parliamentary Assembly of BiH through parliamentary procedures, as it
was previously described. In accordance with the previous elaborate on the constitu-
tional solutions in this case the Croats have been over-voted in the Constitutional Court
of BiH as well.

The decision of the Constitutional Court on the PBS of BiH of 2005 clearly shows that
the protection of the vital national interest, as the only remaining instrument of the pro-
tection of the constitutive position of the Croats, cannot be realized through the Consti-
tutional Court of BiH because in this highest body of the judicial authority decisions are
passed by the majority of votes of the members of the Court where two of the judges
that are elected from the Croat people are not in the position to block the assessment of
destructiveness of any piece of legislation or decision for the vital interest to the people
they belong to and well known practice is that in all bodies and at all levels of the au-
thorities, ministers, representatives and even members of courts mainly vote in accor-
dance with the interests of the people they belong to or the party that appointed them.

It is clear that existing constitutional solutions from Dayton and the solutions imposed
after that, in themselves negate the constitutive position of the Croat people. This is be-
cause even the assessment of all Croat parliamentary representatives on the destructive-
ness of the proposed draft law on the PBS of BiH and the assessment of both judges of
the Constitutional Court of BiH of Croat origin show that the law is detrimental for the

2 This is to say, amendments of the entities’ Constitutions imposed by the OHR in 2002 defined that the
protection of vital national interests in the FBiH be realized in the House of Peoples and in the RS in
the Council of Peoples (bicameral entity legislative bodies). The House of Peoples of the FBiH has all
the competences possessed also by the House of Representatives of the FBiH while the Council of
Peoples in the RS has insignificant competencies in relation to the National Assembly of the RS. As well
as in the legislative deprivation of the constitutive status of Croats has been performed in the executive
authorities of the FBiH. Since 2002 the government of the FBiH has been composed of the president of
the government, 8 ministers of Boshian origin, 5 ministers of Croat origin and 3 ministers of Serb ori-
gin. Besides the six ministers mentioned here, the president of the government of the FBiH may ap-
point from the Bosnian people one minister from the “others”. Such appointment may not be made, ac-
cording to the OHR’s amendments, by the representatives of the executive authorities of Croat or Serb
origin. The OHR’s decision suggests that the president of the government must be Bosnian. With the
additional vote of “others” (exclusively appointed by Bosnians) Bosnians in the FBiH are enabled to re-
alize majorisation in relation to other two groups in the executive authority and the Serbs are in the
same position in the RS.
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vital national interests of Croats and were not enough to block the issuance of the law
that negates the constitutive rights of Croats.**

This example clearly shows that the state legal organization from Dayton, amended by
unilateral decisions of the OHR does not contain mechanisms for protection of constitu-
tive position of the people that are smallest in number in Bosnia and Herzegovina. On
the contrary, this example clearly indicates that the Croats in Bosnia and Herzegovina
are subjected to the minorisation by the majority and that de facto they no longer pos-
sess instruments to preserve relevant political subjectivity of their constituent people.
The right to media in the national language (mother tongue) is guaranteed in the de-
mocratic world to all national minorities. To the Croats, that are said to be a constituent
people in Bosnia and Herzegovina, are systematically denied such rights even through
the institution of the Constitutional Court of BiH. All of this is the consequence of un-
just social organization that was tailored by the international community in and after
Dayton.

2.7. General Elections

On 1 October 2006, fourth post war elections were held at all levels of authorities ex-
cept at the level of municipalities as the smallest territorial units of local self-
government.

The following were elected:

= Members of the Presidency of Bosnhia and Herzegovina (one member from
each of three constituent groups),

= Delegates in the House of Representatives of the Parliamentary Assembly of
Bosnia and Herzegovina (42 delegates),

= Delegates in the House of Representatives of the Parliament of the Federation
of Bosnia and Herzegovina (140 delegates),

= President and Vice-presidents of the Republika Srpska,

= Delegates in the National Assembly of the Republika Srpska (83 delegates)
and

» Delegates in the Cantonal Assemblies of the Federation of Bosnia and Herze-
govina (ten Cantonal Assemblies).

24 By the separate dissenting opinion, both judges of the Constitutional Court of B&H appointed from the
Croat caucus expressed their position that the said law is detrimental to the vital national interests of
the Croat peoples. Their separate dissenting opinions stating their disagreement with the decision of the
majority of judges were published in the OGBiH no. 64/05 of 19 September 2005 (pgs. 5118 - 5119),
immediately after the disputed decision of the Constitutional Court of BiH no.U-10/05.
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Of the 2.755.207 registered voters in BiH, in the territory of the whole country ap-
proximately 55%2 voted, which is a substantial increased number in relation to the last
general elections held in 2002.

The results of the election indicated that the traditionally most represented nationalistic
parties in Bosnia and Herzegovina had the worst results ever. In the Federation of BiH,
this was primarily the result of disgracing of the Bosnian SDA and Croat HDZ of BiH, in
which they participated during the previously described negotiations on the constitu-
tional amendments. Also, the results of recent elections have been indicating that a new
political scene is appearing in Bosnia and Herzegovina with larger number of parties
that have achieved the status of parliamentary politic parties.

A number of interesting analyses could be made with regard to the results of the general
elections of 2006 but we will only concentrate on two segments in more detail.

In the Republika Srpska, the party with traditionally the best results, the SDS, lost its first
position to the SNSD with, for Serbs, the charismatic political leader Milorad Dodik. He
succeeded in the election campaign as being shown as the best protector of the Dayton
Republika Srpska. In addition, in the elections for delegates in the Parliamentary As-
sembly of BiH from the RS (which is one third of all members) the SNSD got 46,93 per-
cent of the votes (7 mandates) while the traditionally most strongest SDS party obtained
only 19,44 percent of the votes. On the catastrophic results of the implementation of
Annex VIl to the Dayton Agreement® relating to the return of refugees and war dis-
placed people best evidence is given in the information that the best result from the
nationalistic parties from two other non-Serb constituent groups was realized by the
Bosnian Party for BiH (the SBiH) that obtained 4,16 percent of the votes (1 compensa-
tion mandate), while the best result of the Croat parties was realized by the HSP Dapi¢
— Jurisi¢ and the NHI — coalition for equality with 0,88 percent of the votes (no man-
date). Information that Bosnians, i.e. all non-Serb candidates in the elections succeeded
in obtaining two compensating mandates from the total number of 14 for delegates
from the RS and that the Croats have no political representative from the Serb Entity that
consists of 49 percent of the territory of BiH. This indicates that Croats as a constituent
group in BiH have almost disappeared from that entity after the war while the Bosnians
returned in a really insignificant ratio in relation to the pre-war demographic situation®.

%5 According to the incomplete information 53,93 percent of voters voted in the FBiH, 56,11 percent of
voters voted in the RS, and 45,76 percent of voters voted in the District Br¢ko.

% At the beginning of 2004, the international community announced that the implementation of Annex
VIl “is successfully finalized with 37 December 2003”.

27 After the war a census has not been conducted to obtain exact data. According to information by the
Catholic Church, before the war, approximately 220 000 Croats (Catholics) lived in the RS and cur-
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It is interesting to draw conclusions from the results of the elections for the members of
Presidency of BiH to obtain clear conclusions on the position of the Croat people in
Bosnia and Herzegovina. In accordance with the BiH Constitution, the highest execu-
tive body at the state level consists of three members, one from each of the three con-
stituent groups. Leaders of nationalistic parties won the elections among Bosnian and
Serb people. Haris Silajdzi¢, candidate of the SBiH with the programme of unitarist citi-
zens’ BiH, and Nebojsa Radmanovi¢, candidate of the SNSD with the programme of
strengthening the RS position with the election campaign programme that used the
threat of a referendum and propagation of the right of secession of the RS from Bosnia
and Herzegovina.

The candidate of the SDP party, Zeljko Kom3i¢?® was elected as the Croat member of
the presidency mostly by the votes of non-Croats of citizens’ option. This candidate did
not get more than 10 percent of the votes in any of the electoral units where the Croats
are the majority®®. In the election campaign this member of the presidency of BiH had
especially emphasized that in his mandate as the Croat member of residency he would
not explicitly represent the Croats but all the citizens (allegedly, also the Croats). During
the election campaign Mr. Komsi¢ also pointed out on several occasions that he does
not have strong feelings about his Croat national identity and also the Croat language or
culture. That, nevertheless, represented no obstacle for him to appear as a candidate for
the position of the Croat member of the presidency of BiH.

In the election campaign, Mr. Komsi¢ was rightfully sending message to his counter-
candidates that even if united, he could win the elections solely with votes from one of
electoral units in Sarajevo®. Without underestimating personal qualities and not pre-
judging future work of this elected high state official, we cannot avoid the statement
that the position of Croats as de iure “constituent people” in BiH feels cynical, because

rently a little bit less than 12 000 remain. The Muslim — Bosnians were the absolute majority in the ar-

eas of Eastern Bosnia (currently the RS territory) and keeping in mind the colourful pre-war demo-

graphic structure of population they had the majority in other parts of the RS as well. Also, for example,
the Croats were the majority in Posavina (mostly a part of RS) and now more than 90 percent of the
population in the RS is of Serb origin after the war. On the demographic movements in BiH see Chap-

ters 1.2. and 1.3. of our Report on the Human Rights State for the Year 2003

(www.ktabkbih.net/justitiaetpax);

Zeljko Komsi¢ (the SDP) realized the victory at the elections with 39,56 percent of the votes while his

direct opponents obtained the result of 26,14 percent of the votes for Ivo Miro Jovi¢ (the HDZ of BiH)

and 18,18 percent of the votes for Bozo Ljubi¢ (the HDZ 1990- Croat unity). Such election results for
the Croat member of the presidency was enabled by the total and unbridgeable division in the Croat
political body that is motivated, in our opinion, exclusively by personal interests.

29 We will take as an example the election results in two municipalities that have the largest number of
Croats in percentage (over 95 percent), one from Herzegovina, and the other from Bosnia. Namely, the
current member of presidency of BiH, elected by the Croat people, in the Municipality Grude obtained
119 votes, 2,93 percent of voters, while in the Municipality Dobrati¢i he obtained 4 votes, i.e. he
achieved the result of 1,72 percent of the votes. It is clear from this example that Zeljko Komsi¢ does
not have the support from the Croat electoral body.

30 According to the last census of 1991, 6.6 percent of the population was Croats and during and after the
war their numbers have halved.
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the existing constitutional solutions and the electoral law of BiH does not even allow
them to elect their own representatives in the authorities any longer.

The 2006 elections clearly point out that the state needs a new constitution and a new
electoral Law that would, regardless of numbers, guarantee the constitutive position,
equality and political sovereignty of all people in the whole territory of the state. EXist-
ing state legal organization of Bosnia and Herzegovina is totally unacceptable and as
such generates instability in the whole region.
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3. SOCIAL INDICATORS OF THE STATE OF SOCIETY

Economy - the social picture of BiH in comparison to previous years has not substan-
tially changed. It may be roughly assessed that because of the comparative lagging be-
hind of BiH”s economy but also because of the introduction of the VAT, the position of
the most threatened categories of the population even worsened in a certain measure
during 2006.

The pensioners has remained the most threatened as their average pension in 2006 in
the Federation of BiH amounted to KM 248.61 (cca. EUR 127.30), while in the RS it
amounted to KM 210 (ca. EUR 107.70)*.

According to the official statistic information the average salary in the Federation of BiH
in 2006 amounted to KM 618.96 and in the Republika Srpska it amounted to KM 537.
The consumer basket for a family of four in the FBiH amounted to KM 488.22 and in
the RS it was a little less and amounted to KM 461.88%. Small increases in salaries and
pensions have not followed the increase of living costs and thus the position of the im-
poverished population in Bosnia and Herzegovina worsens day by day.

The state of employment indicates that Bosnia and Herzegovina has not improved. The
total number of employed in the Federation of Bosnia and Herzegovina in November
2006 was 392,839 and the registered number of unemployed people was 360,469.%
Official data on the state of employment in the RS for the year 2006 have not yet been
published; therefore, we are not in the position to present it here. Since the unem-
ployed generate almost no social benefits, a large number of them are not registered in
the official registers of the employment bureaus of the entities and a large number of
them work in the field of “black labour”. All of the above mentioned makes previously
given data incomplete and inadequate.

The total external debt of Bosnia and Herzegovina has increased and according to in-
formation of the Central Bank of Bosnia and Herzegovina, given on 30 September
2006, it amounted to KM 4.132.692.000*.

Disorganization and poverty of the state directly influences the position of the majority
of BH population, and in such a disorganized state no serious strategy of economic de-
velopment or guidelines for appropriate long-term social politics exist.

31 Statistic data of the Federal Bureau of Statistic and the Republika Bureau of Statistic of the RS for No-
vember 2006.

32 The same.

% Official data of the Federal Bureau of Statistic.

34 For comparison, according to the official data of the Central Bank of BiH the total external debt of B&H
amounted to KM 4,074,116.00 on 30 September 2004.
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4. GORDIAN KNOT OF THE NATIONAL ISSUE - INTERNATIONAL
COMMUNITY’S FAILURE TO ADAPT

A greater-Serbian striving for domination over the other sovereign people of the former
Yugoslavia initiated the dissolution of that communist state. Relations between the
three constituent groups living in the territory of Bosnia and Herzegovina are severely
tensioned in the new historical context. During the disintegration of Yugoslavia the un-
solved ethnic (national) issue that the most of European nations solved in XIX century
surfaced. The unsolved ethnic issue culminated after the referendum on the independ-
ence of Bosnia and Herzegovina. The Bosnian Serbs, leaning on the war machinery of
the former state, boycotted the referendum and with the aid of the Yugoslav National
Army (the JNA) started the war and persecution of the non-Serb population with the
consent and under the leadership of Belgrade’s political and intellectual circle®. Be-
cause of the war pressure, restrictions on living space, different national interests and
different visions of the state organization and the active participation of some of the
international factors, not long after the beginning of the aggression the unsteady alli-
ance between Croats and Muslims®, victims of the aggression, broke down and the war
continued between all three groups in Bosnia and Herzegovina.

The assessments are that during the bloodiest conflict in Europe after the World War
Two approximately 200 000 people were killed or went missing, the largest number
being the civilian population. It is assessed that there were around 2 680 000 refugees
and displaced people, which is approximately 59,6 percent of the total pre-war number
of BH citizens. Displacement and movement of citizens have continued after the war
and it may said that the agony of all citizens of this country that began in the autumn of
1991 have continued since.

Unfortunately, the “democratic” world, divided by its narrow geographic and economic
interests, watched for four years as this serious human tragedy continued in the heart of
Europe. Moreover, to the obvious genocide that was performed by the aid of well
armed JNA for realization of the aim of Grater Serbia, the international community,

% On the causes for dissolution of Yugoslavia and genesis of creation of the current constitutional organi-
zation of BiH we gave more detailed description in the Report on the State of Human Rights in BiH for
the year 2004 (www.ktabkbih.net/justitiaetpax).

% The constitutional solutions of 1974 gave the Muslims in BiH the status of nation (people) and all the
time until 1993 they declared themselves as Muslims. The political will regarding the title (name) of the
national title (name) of this constituent group was finally defined at the Bosnian Congress of Intellectu-
als on 27 September 1993, and since then they have been declared as Bosnians and no longer as Mus-
lims.
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hypocritically answered with an embargo on arms import, in this way additionally ag-
gravating the position of victims. It is obvious that from the very beginning the prag-
matic “democratic world” favoured unjust peace (that should have been imposed to the
attacked, unarmed people of Bosnia and Herzegovina by the military force of the INA)
to the prosperity of pluralism and democracy in these parts.

UN forces (UNPROFOR?) that were sent to BiH with their mostly passive presence of-
fered almost no protection to the civilian population. As the most drastic example we
would like to mention the genocide that was performed by the Serb military and police
forces in the UN protected zone of Srebrenica in July 1995. On that occasion more
than 7,000% of captured, mostly Bosnians®, were liquidated right in front of Dutch Bat-
talion of UNPROFOR, and the remaining population was forced out of their homes.

Only threatened by the escalation of general conflict in the wider region and when the
Serb forces started losing with zooming speed the territories occupied by the war®, did
the international community terminate the conflicts with swift military intervention in
1995. Then the international community, in its short-sighted pragmatism, tailored in
Dayton the unsustainable organization of the state union which was doomed from the
very beginning.

The course and manner of the Dayton negotiations indicate that the solution on which
Bosnia and Herzegovina is based upon was the result of pressure made by major forces
(primarily the USA) and definitely not that of an agreement made among the three con-
stituent groups™.

Instead of democratic achievements following from the legitimate will of all three
groups, the Dayton Agreement incorporated the results of genocide and so- called “eth-
nic cleansing” in the very fundaments of the state organization which remains the

37 UNPROFOR - United Nations Protection Forces

% The exact number of citizens killed and went missing is not known yet because the bodies of liqui-
dated soldiers and civilians were firstly thrown to the mass graves and then moved to the secondary
graves that are situated on the number of places.

% The Dutch Battalion of the UNPROFOR turned over around 5 000 Bosnians that were situated in on
base in Srebrenica to the Serb Military or paramilitary forces. After that the majority of men from that
group were brutally liquidated. According to the record on missing persons published by the Interna-
tional Committee of Red Cross (the ICRC) at least 1 889 people went missing in the village of Potocari,
where the military base of the Dutch Battalion of UNPROFOR was located (source:
www.srebrenica.ba)

40 This was done during the military operation the Oluja, performed by the joined forces of the Croat
Army, HVO and the Army of BiH. On the basis of the Split Agreement on military cooperation of 22
July 1995, signed between the Republic of BiH and the Republic of Croatia, the Croat Army directly
participated in the military operations in the territory of Bosnia and Herzegovina.

41 The Dayton Agreement has never been ratified in the Parliamentary Assembly of BiH or published in
the Official Gazettes of BiH or Entities. Until 2006 there was no official translation of the Annex IV, i.e.
the Constitution of BiH from English language to the languages of Bosnia and Herzegovina. The man-
ner of negotiations and the aspects of illegitimacy of this constitutional and legal act are described in
more detailed manner in our Report on the State of Human Rights in BiH for the year 2004
(www.ktabkbih.net/justitiaetpax).
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stumbling block to any progress of this state. Therefore, any review of the constitutional
solutions cannot obtain the attributes of legitimacy, at least not before the fundaments
are accepted by the ratification of the will of all three groups through the Parliamentary
Assembly of Bosnia and Herzegovina.

The Dayton Constitution divided the nationally entwined Bosnia and Herzegovina as a
state of three constituent groups into two entities; the ethnically cleansed RS, as the en-
tity of Serb people and the Federation of Bosnia and Herzegovina, as the entity to
which the two remaining constituent groups (Croats and Bosnians) are driven together.
On 5 March 1999, BiH obtained by the additional decision of the Arbitration Tribunal,
in the dispute over the inter-entity borderline, the separate unit of the District of Br¢ko
which has all the competences of the entity. The most complex relations are established
in the FBIH which is divided into ten Cantons with substantial constitutional compe-
tencies. All in all, through the Dayton Agreement, the people of Bosnia and Herzego-
vina gained an ethnically divided, non-functional state with huge, expensive and ineffi-
cient state apparatus.

The international community has remained actively present in the political life of Bos-
nia and Herzegovina, mainly through the OHR but also through other international in-
stitutions. Notwithstanding the fact that through the so- called Bonn powers the interna-
tional community had unrestricted power in Bosnia and Herzegovina (legislative, ex-
ecutive and judicial) in the proclaimed projects that were supposed to normalize life in
this state, it, has not realized acquirements of a civilized democratic state in Bosnia and
Herzegovina in which its people and citizens could realize equality and high standards
of human rights in a safe environment. Moreover, the acts of the international commu-
nity cemented divisions in Bosnia and Herzegovina and it may be concluded with cer-
tainty that the causes of war in this state have not been removed and that a clear vision
of the just constitutional and legal organization of BiH that would enable at least legis-
lative equality of citizens and equality of the constituent groups. However, wrong and
inconsistent politics of the international community does not liberate the representa-
tives of any of the three constituent groups of their responsibility for the existing situa-
tion in this state.

4.1. Necessity of the New Constitution
Eleven years after the end of war activities, Bosnia and Herzegovina, together with its

international protectors, have made no progress. It has no possibility to get rid of the
war consequences and to start its voyage towards a better life for all its people and citi-
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zens. The international community was unsuccessful in the realization of projects in
BiH, especially the project of return*®, and at this extremely sensitive moment it an-

nounced its withdrawal from Bosnia and Herzegovina in 2007 in a loser’s manner.

In the existing international relations in BiH we have to state that nothing has changed
in the quality of the state from what it was previous to the escalation of war conflicts.
Moreover, the situation, in some sensitive segments, may be assessed as more complex
and dangerous than it was at the end of 1991. Therefore, the fear of the intensification
of ethic tensions is not without any grounds.

Currently, eleven years after the end of war, it is totally clear that the political and ad-
ministrative organization of Bosnia and Herzegovina made in Dayton prevents democ-
ratic and economic prosperity in Bosnia and Herzegovina. The unfair solutions im-
posed in Dayton on the people and citizens of BiH appeared expensive and non-
functional. The Dayton framework cemented the results of war and thus disabled the
democratic reform of society. The majority of BiH citizens agree that it is necessary to
modify the existing legal state organization but that is the only thing that politically op-
posing forces in BiH could agree upon. Some of the European parliamentarians issued a
declaration® on this. The determining issue remains which political and just solution

42.0On the implementation of Annex VIl to the Dayton Agreement we wrote in detail in our Reports on the
state of human rights in BiH for 2002, 2003 and 2004, and the situation has not changed since (see
www.ktabkbih.net/justitiaetpax).

43 The text of declaration states as follows:
“DECLARATION on the occasion of the eighth anniversary of the signing of the Dayton Agreement
Secure peace in Boshia and Herzegovina by the further development of the Dayton Agreement
Soon, it will be ten years since the war in BiH ended by the Dayton Agreement. Within this time a lot
of positive things were done for the reconstruction of BiH. But, within this time it became clear that
the Dayton construction reached its limits, and the peace in BiH has not been secured yet. Illusive
peaceful situation and unhealthy peace in the country must not deceit us. In this regard the danger-
ously worrying fact is that the interest of the international community for the future development of
BiH is losing its strength. The international caravan left a long time ago. More and more people in the
western countries ask themselves for how long the international actions in BiH will continue.
Peaceful coexistence of different groups remains threatened. It may easily be seen that BiH is in a seri-
ous situation if you look closely. BiH is a state divided in accordance with an ethnic key and that is
the reality. The Dayton Agreement guarantees the return of refugees and displaced people but only 50
percent of them returned. The return was mostly possible where the refugees supposed to be safe of
discrimination or persecution on the basis of their ethnic origin. Distrust among them is deep set and it
determines their everyday life in different manners. Ethnic discrimination happens every day.
Necessary unity of the state is too weak for economic and political development. The state is too
weak in relation to the entities. The constitutional structure prevents effective functioning of a united
state and thus also of the politics that should develop regardless of ethnic interests. The expenses of
the state are too big because of double or triple functions in the state apparatus, and therefore the
economic perspective of the country is highly burdened. The serious legal uncertainty is the practical
consequence of such a structure. This situation, regarding the economy and politics, cannot continue
for long.
Role of the International Community is more and more ambivalent. BiH is half-protectorate subordi-
nated to the international community, living on the drops of international subventions, with no pro-
spective of sustainable economic development. Although the work of the High Representative is really
valuable, as of late, the critical statements that indicate to the problematic consequences of such pro-
tectorate to the democratic development of BiH are heard. Current structures regarding the economy
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and politics are helping the dangerous mentality. If BiH needs to secure its future it is necessary to
create conditions for its people to continue their democratic perspective development on their own.
Resignation, stagnation and increasing problem of poverty undermine foundation of peace that is still
week. The current situation is characterized by resignation and stagnation. Keeping in mind the official
data on unemployment of 42 percent, anever- increasing poverty and dark economic prognosis it is of
no surprise that the majority of the population, especially the young (65 percent) do not see their fu-
ture in such a country. Corruption and crime are the evils that are flourishing under the dangerous cir-
cumstances and strengthening the feeling of insecurity in the population. The fact that numerous war
criminals are still at large, says it all. Unfortunately, the social situation of the majority of the popula-
tion in BiH cannot give a secure foundation to peace. Thus, the obvious dangers are following from it.
Dayton construction reached its limits. It may not be denied that only on the basis of the Dayton
Agreement the necessary peaceful framework perspective could be created for BiH. The Dayton
Agreement was a painful compromise within the frame of circumstances of that time. Whoever wanted
BiH had to accept the Dayton willingly or not. The deep ambiguousness of this agreement is in the
fact that it did a lot of good but its ambiguousness has never been overpowered, because it allowed
the division of two entities and practical division according to the results of genocide. It enabled the
creation of two legal systems in one state. While enabling the end of a bloody war and first steps to-
wards a new beginning and reconstruction, today it prevents future development of BiH towards the
rule of law and real European society. Whoever wants BiH today has to wish for the solution of the
Dayton’s ambiguity. This consists of the clear definition of the international community’s role and the
development of a long but realistic perspective of joining the European Union.

Peace process needs new and strong incentive. The time has come to give a new incentive to the
peace process in BiH. The time has come to build good fundament for peace in BiH. The time has ma-
tured to reconsider and reconstruct the Dayton construction. BiH will only have a future as a state and
society if it succeeds in building state structures that will offer security to all its people and help the
economic and social development of the whole country. The reconciliation process between the peo-
ples will only prosper under the condition that the political framework and economic and social struc-
tures of the whole country can be successfully developed.

Further reconstruction of Dayton is necessary at this point. Therefore we request that the interna-
tional community, especially the signing parties to the Dayton Agreement, European Union govern-
ments, neighbouring states and competent individuals in BiH to take the nearing of the tenth anniver-
sary of the Dayton Agreement in 2005 as the cause for preparation of critical balance of the develop-
ment up to that moment within the frame of the international states conference. In doing this it will be
necessary to support what has been positive and at the same time to find ways to overcome the obsta-
cles for future development of BiH. We request that the competent and responsible prepare a peace
agreement for BiH that will offer long-lasting security and sustainable unity from now on.
Responsibility for BiH is the responsibility for Europe. BiH needs the help of the international com-
munity and the international community, especially Europe, needs BiH as the concrete example of the
successful peace politics that accepts abundance of differences. The partial success or failure would
endanger the stability of the whole region and the perspectives of joining the EU of the neighbouring
states and not to mention the destinies of many individuals. The eventual partial failure would be the
failure of the EU and it would strike a serious blow to the joined external and security politics and thus
to the European interests and European vision.

Preventive politics is the expression of the increasing responsibility. If the competent people at the
general political level would lack the political bravery and the political will to do now what is neces-
sary and prudent, the politics could soon be confronted with a new crisis in BiH. The politicians, un-
fortunately, are inclined to postpone what is current and sensitive, i.e. they are giving priority to the
problems that are not that crucial over the ones that are. Contrary to such a scenario we are putting
our hope into the capability of learning as the characteristic of democratic societies.

SIGNATORY: Elmar Brok — member of the European Parliament (EP), Chairman of the Board for For-
eign Politics; Daniel Cohn-Bendit- member of the European Parliament, co-Chairman of the Green
Fraction in the EP; Detlef Dzembritzki - member of the German Parliament, responsible for BiH; Prof.
Dr. Bronislaw Geremek — former Minister of Foreign Affairs of Poland; Jose Maria Gil Robles Gil
Delgado — member of the EP, former President of the EP, President of the International European
Movement; Gret Haller — former Ombudsperson for Human Rights in BiH; Thilo Hoppe - member of
the German Parliament; Hans Koschnick —former Administrator of the EU for Mostar; Sergej Kovaljov
— formerly responsible for human rights at the Russian President’s Office; Jacek Kuron — former Polish
Minister for Work and Social Politics; Joost Lagendijk — member of the EP, repporteur of the EP on the
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could and should satisfy justify strivings of all three constituent groups and can enable
the democratization of a society that is of such importance. Although this issue is of a
severely complex nature it remains to be solved by all who care for peace and a clear
conscious, because a just and democratic Bosnia and Herzegovina is the only alterna-
tive to the continued tensions and dissolution of this paradigm of coexistence in differ-
ences.

4.2. Review of the Dayton Agreement

Immediately after the Dayton Agreement, Annex IV* to the Dayton Agreement turned
out to be non-functional and for that reason the unbridgeable obstacle for the democra-
tization of BiH society. In accordance with the facts stated above, in the new arising
administrative and normative chaos it was necessary to modify the legal system in the
whole territory of the state. Through the OHR interventions performed systematically
since the end of war the constitutional and legal system of Bosnia and Herzegovina has
been substantively modified. Unfortunately, by its interventions in the constitutional
solutions the international community has not obtained any positive results. We already
wrote about the situation, in which, regarding the implementation of the decision of the
Constitutional Court of 2000 on the constitutive nature of all three people of Bosnia
and Herzegovina, the High Representative imposed in 2002 the amendments on the
entity constitutions that instead of affirming constitutive nature additionally de-
constituted Croats and Bosnians in the RS and Croats in the FBiH*. Through such
amendments the Croats were brought into the position that while adopting any decision
in both of the entities or at the state level they could be over-voted, which de facto
means that they lost their constitutive nature. These imposed constitutional amend-

project of stability in the South-East Europe; Prof. Dr. Vytantas Landsbergis — former President of the
Republic of Latvia; Tadeusz Mazowiecki —former Prime minister of Poland and formerly responsible
for the OUN for human rights in BiH — presented the Declaration in Warsaw; Phillipe Morillon —
member of the EP, commanding general of the UNPROFOR in BiH 1992-1993.;Martin Muller — mem-
ber of the EP, deputy chairman of the SPE fraction; Christa Nickels — member of the German Parlia-
ment, Chairman of the Human Rights and Humanitarian Aid Board; Dietmar Nietan — member of the
German Parliament; Arie Oostlander — member of the EP, Head of the Board for Foreign Politics,
European National Party; Doris Pack — member of the EP, President of the delegation of the EP for
South-East Europe - presented the Declaration in Bruxeles; Prof. Dr. Hans Gert Pottering — member of
the EP, President of the EVP-ED fraction — presented the Declaration in Berlin; Dr. Rainer Stinner —
member of the German Parliament.; Johannes Swoboda — member of the EP, President of the EP dele-
gation for the SE Europe; Dr. Antje Vollmer- member of the German Parliament, Vice-president of the
German Parliament; Dr. Ludger Volmer — member of the German Parliament, portparol of the fraction
of the Union 90 and green for the foreign politics.”

4 Annex IV is the Constitution of Bosnia and Herzegovina

% On the imposed constitutional amendments and their particular solutions we wrote in more detailed
manner in the Chapter V.4. of the Report on the State of Human Rights in BiH for the year 2004 and in
the previous Reports (www.ktabkbih.net/justitiaetpax)

2N



ments deepened divisions in an already divided Bosnia and Herzegovina as already
done by Dayton.

With the intention to remedy the problem originating from Dayton, the international
community brought the "democratization” of BH society to the level of absurd and
blocked the development of BiH even more. By the Dayton Agreement, the interna-
tional community extinguished the fire but it did not succeed in extinguishing the focus
of the inflammation. It is time to extinguish all the fires in Bosnia and Herzegovina by a
permanent solution! Numerous initiatives by the international community for the reor-
ganization of BH clearly indicate that the international community is aware of these
problems as well.

The Dayton Agreement in BiH is a structural source of tension as well as being structur-
ally destructive. Therefore it is necessary to make it enforceable. It has been established
by the dictatation of the international community and its improvement is not possible
without the political will of the international community that is lacking and, so, the
Dayton Agreement has remained the source of all tensions in Bosnia and Herzegovina.
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5. OFFERED MODELS OF THE STATE ORGANIZATION

People thinking about the possible solutions for Bosnia and Herzegovina ask if a consti-
tutional solution exists for establishment of a fair state that would guarantee equal legal
position for all people and equality, prosperity and security for all citizens. The existing
solutions of the octroyed Dayton constitution, “strengthened” by the amendments im-
posed by the OHR do not satisfy even the fundamental civilized criteria for a democ-
ratic pluralist society as a legal framework for the realization of human rights. It is to-
tally clear that the fundamental modifications are necessary. Although the future model
of a complex state is not visible at the moment, we give and briefly analyze some of the
offered solutions.

5.1. Civil State

The insisting of the model of the unitaristic citizens’ state under the principle of “one
citizen, one vote” seems unsustainable to us because, in the context of the results of
war and unsolved national issues in BiH, it brings the people that are smaller in num-
bers to the position of minorization by the people who are in the majority. Naturally,
such a model is the most diligently supported by some political and intellectual circles
of Bosnians — Muslims, as numerically the largest in Bosnia and Herzegovina. In all of
the national movement forgets that the aggression of Greater Serbia to this territory
started with the aim of maintaining the Serb majority in the former state.

5.2. The Federation of National Entities

This model is supported by some of the Croat politicians and as of late it is supported
by the Serb politicians as well; obviously aiming to maintain the RS in an easier way
but not expressing any will to review unfair division of the country from Dayton.

The democratic model of the union of a few state-building people is possible only with
the consensus of all three groups in BiH regarding the future organization of the state.
For that, the position and consent of each of the groups is equally important regardless
of the numbers of its people. Since the Dayton Agreement established the state consist-
ing of two entities and three constituent groups, the model of tripartite state seems fair
in the grater extent than the current solution. However, this model hides the danger of
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possible deeper division of the state than the current one and additional permanent
exodus of the population of Bosnia and Herzegovina (especially from the territory of
the FBiH).

5.3. The Federation of Cantons

A state organization of this kind implies dissolution of the entities and transfer of the
entities’ competencies to a number of smaller territorial units. The competencies of the
state would be performed in the bodies of the state authority where the cantons would
delegate their representatives. The form of this federation would depend on the broad-
ness of competencies performed at the cantonal level. The condition for survival of
such a state union is non-existence of the cantonal competencies to self-determination
with the right to separation. Advantages of this model are primarily in the fact that it
would enable more equal realization of constitutive rights for all three groups while its
disadvantages are hidden in the organizational complexity and the large administrative
expenses of such a state. This model also hides the danger of additional permanent
exodus of the population within the state that would only worsen the existing situation.

This solution could have been the option of the state organization previous to the exo-
dus of population started by the war and after the largest part of the territory had been
ethically cleansed we are of the opinion that it is no longer possible to perform the fair
canonization of Bosnia and Herzegovina by the national key that would reflect demo-
graphic situation of the pre-war times.

5.4. The Federation of Non- National Regions (Districts)

According to this model of the state reorganization, the existing entities and federal can-
tons would dissolute and the state would be divided into several federal units (regions
or districts) as administrative units. The municipalities would exist within the regions as
units of local self-management. The regions or districts would represent functional units
joined by the nature, history and communications, the borders of which would not be
established by the ethnic key. In each of the federal units all three groups would have
equal part in the legislative, executive and judicial authority, thus, no possibility of mo-
nopolisation of the majority over the minority could exist.

Each of the three constituent nations would appoint their representatives in the state
government that would be established on the basis of a party. The key functions in the
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executive and legislative authorities of the federal units and on the state level would be
performed by a rotation system.

5.5. The Status of Existing Entities

The proposal of such a model appeared in the Preliminary Opinion on the Draft
Amendments to the Constitution of Bosnia and Herzegovina® that was expressed by
the Venice Commission on 7 April 2006. Since the OHR passed the previously de-
scribed reforms of the constitutional order of Bosnia and Herzegovina exactly on the
basis of the opinion given by the Venice Commission we are not surprised by this sim-
plified and discriminatory approach to the reorganization of Bosnia and Herzegovina.
This is to say, all previous constitutional solutions imposed by the OHR were going in
the direction of centralization of state authorities with the direction towards the civil
model of authorities, under the principle “one man, one vote”. The OHR attached itself
to the principle of the “politics as realization of possibilities” where all the solutions
went mainly to the detriment of Croats as the group smallest in number but at the same
time the most cooperative of all constituent groups in BiH"".

This solution would annul already diminished constitutive rights that Croats may realize
through decreased competencies of cantons. That way they would lose the characteris-
tic of constitutive nature in whole and the state would factually remain divided into two
ethnically homogeneous entities; Bosnian and Serb. Such a solution does not lead to
the stabilization of Bosnia and Herzegovina because it fully negates the rights of one of
the constituent groups.

5.6 Proposal by the Bishop’s Conference

With the wish to offer their contribution to the striving for a just and sustainable solu-
tion for the organization of Bosnia and Herzegovina, at the end of 2005, the Catholic
Bishops announced their proposal. It, amongst other things, states:

The principle of multi-states is defended in Bosnia and Herzegovina and either it sur-
vives or definitely crumbles. Many of expelled citizens of Bosnia and Herzegovina who

6 Opinion 375/2006, European Commission for Democracy Through (Venice Commission) — Strasbourg,
7 April 2006

47 When signing the Dayton Agreement, the Croats gave the biggest territorial cessions, and as the cession
to the peace they accepted organization of the state of three constituent peoples in two entities. That
way they definitely renounced their right to participate in the authorities of the RS and accepted the
participation in sharing the authorities of the other entity with the more numerous Bosnians.



are forced to live in other countries are showing by their own example that they are
capable of living in well organized democratic states. Such is also the opinion of the
majority of the population that currently resides in the country, and it is certainly ready
and willing to live together and to build this country as a multinational, multicultural
and multi-religious one. Citizens and people of BiH have the right to a fair legal
framework and unambiguous support in the realization of equality of all three groups
and strengthening of civil rights and freedoms.

It is certain that the constitutional and legal position of Croat people and thus of the
other two groups in BiH as well, would be of better quality and fairly organized in a
united, whole and decentralized state without the current entity partition. Such strong
decentralization of Bosnia and Herzegovina should go in two directions; towards the
municipal and towards the regional level of authority. The authorities at the municipal
level should be organized proportionally under the principle “one man, one vote” and
that would be the level on which the competencies of the civil society would be real-
ized. The power on the regional and federal level should be limited in such a way that
the minimum of representation should be determined by all three groups in the legisla-
tive and executive authorities.

The municipalities, as administrative units already exist and they could continue their
functioning in the present form while that is not the case with the regions. Instead of
keeping the current disproportional and unjust forms with two entities and ten cantons
in one of these, it would be wise to start reorganization on the regional level of author-
ity. One of the possible models could be the following: Bosnia and Herzegovina organ-
ized in four cantons (or regions, provinces, districts, federal units...) Sarajevo, Banja
Luka, Mostar and Tuzla, with the borders formed under the economic, communica-
tional, natural, historical, geographic and (multi)national criteria. With the eventual
corrections, the regions could be organized in a manner they organize for their own
needs, for example, by the OSCE in BiH. It, however, would be very important that in
each of the four cantons (or regions, provinces, districts, federal units, etc.) that all
three constituent groups have at least 30 percent participation in the legislative and
executive authorities in order to prevent members of one group from over-voting the
other two, ever.

It seems to us that in the line with this proposal it would be possible to solve some fun-
damental issues and remove the focus of ethnic tensions such as; the level of cultural
autonomy of the constituent groups and their equal participation in the management of
the state and its regions that seems to be the condition for preservation of the integrity
of Bosnia and Herzegovina.
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6. CONCLUSION

The complexity of national relations among the three groups in Bosnia and Herzego-
vina necessarily implies its transformation into a complex state model. Such a union
may be realized in the BH environment only if all three groups have the legitimate de-
termination and will to live in the unity of legally equal people and citizens.

We are convinced that the fundamental issue for the possible state reorganization of
Bosnia and Herzegovina into a democratic state union is not in the territorial modes of
state organization but in the general acceptance of the positive discrimination of minor-
ity principle both at local and state level, which should be transparently incorporated in
the future constitutional solutions. In all of this it would be necessary to enable the re-
alization of the constitutive rights of all three groups regardless of their numbers in each
of the territorial units of the complex state, i.e. regardless of whether any of the consti-
tutive groups is in the minority of any of the territorial units of the complex state.

The impossibility to realize human rights at almost all levels of Bosnia and Herzegovina
is a direct consequence of a disorganized constitutional legal system in Bosnia and
Herzegovina indicated by previously given examples actual in 2006. Regardless of the
part of the state, suffering citizens of Bosnia and Herzegovina had hard times to survive
through in this post war period and the deprivation of rights of simple individuals is felt
at all levels of society in Bosnia and Herzegovina. The condition for affirmation of hu-
man rights is, primarily, the creation of organized and fair state union that would re-
spect the dignity of each and every human being, regardless of his/her ethnic belong-
ing. For the state union of three constituent groups, i.e. complex, multicultural and mul-
tireligious society such as Bosnia and Herzegovina is, it is primarily necessary to have
the consent and will of the three constituent groups to live in such union with or at
least beside others who are different. This conditio sine qua non of a fair and democ-
ratic BH society organization has not been fulfilled yet and it does not seem possible
unless the culture of dialogue and the respect of the right of others to be different are
established. Nevertheless, the current situation does not give us a reason to give up try-
ing to find a solution acceptable for all of three groups in Bosnia and Herzegovina. Al-
though it looks like Don Quote’s fight with the windmills, we feel that it is possible to
find an organizational solution for this multinational, multicultural and multireligious
country that would help it to become the meeting point of differences instead of the
place of conflicts. This will not be possible, however, without the determined positive
and democratic participation of the international community. The position of the inter-
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national community representatives that they do not want to force anything upon any-
one is not fair or acceptable in our opinion. This is to say, if it was ready to impose an
unfair solution in Dayton in 1995, preventing this country from developing democracy.
In the name of democracy why should they now be reluctant to help, if necessary even
force the fair organization of the state. The majority of citizens of this country are con-
vinced that it is a moral obligation of all that were present in Dayton to take an active
role in it, especially the USA. We are aware that this report does not look like many
others that are dealing with the quantitative and qualitative analyses of the lack of hu-
man rights and possible patterns for the change of situation in societies all over the
world. Any further analyses remains meaningless until the fundamental issues of the
state and social organization are not solved positively with the aim of protection and
legal equality of all citizens. Bosnia and Herzegovina remains the problem for both its
citizens and the international community that undertook the task of solving the key is-
sues and consolidation of the state in this country and some circles are lobbying for the
withdrawal of the serious engagement of the international community representatives
and the transmittal of problems to the national politicians. In this way the international
community would admit its defeat, leaving behind the huge amount of invested funds
and years of substantial used energy that could remain fruitless. Therefore, the Commis-
sion invites the international community representatives to aid with much more deter-
mination to the political forces and intellectuals of Bosnia and Herzegovina to give their
effective contribution for the realization of the sought goal in the name of more humane
and a better future for people and citizens of our common homeland!
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Bez obzira na kojem dijelu teritorija Bosne i Hercegovine se nalazili, gradani ove
drzave i dalje vrlo tesko ostvaruju Ustavom zajamcena ljudska prava. lako se ve¢ jeda-
naest godina nalazi pod svojevrsnim protektoratom medunarodne zajednice, podijelje-
no bosanskohercegovacko drustvo ne samo da nije izislo iz krize prouzrocene ratom
nego se ta kriza jo$ vise zaostrila, a podjele izmedu tri konstitutivna naroda jos i produ-
bile.

Opc¢im okvirnim daytonskim sporazumom za mir®®, kao ustupak miru, ozakonjen je
zakon jacega i legalizirano stanje «etnic¢ki ocis¢enih» prostora, koje je uspostavljeno
ratom, agresijom i neprikrivanim genocidom. lako su iz Daytonskog sporazuma
proizasle neke blagodati prestanka sukoba, Bosna i Hercegovina je novim komplicira-
nim i nefunkcionalnim drzavnim uredenjem ostala potpuno paralizirana, a posebice u
svom gospodarskom i demokratskom napretku.

Neodrzivo drzavno uredenje koc¢nica je demokratskom, gospodarskom, socijalnom i
svakom drugom napretku ove drzave. Zbog navedenoga razloga BiH stoji zadnja u re-
du europskih drzava koje c¢ekaju pozeljno priklju¢enje europskim integracijama. Uz
nepravedno ustavno-pravno uredenje i nefunkcioniranje pravne drzave i u 2006. godini
vecinu gradana ove drzave i dalje pogada stanje krajnje bijede i socijalne nesigurnosti.
Ocito da je projekt medunarodne zajednice u BiH zapao u slijepu ulicu, koja od
pocetka nije vodila afirmaciji visokih standarda ljudskih prava, koja su proklamirana
prije svega u Aneksu IV., ali i drugim Aneksima Daytonskog sporazuma kao npr. Anek-
su VI. i VII. lako je medunarodna zajednica cijelo vrijeme od svrsetka rata do danasnjih
dana aktivno prisutna u nasoj drzavi, jo$ uvijek nije postigla heophodan minimum
standarda civilizirane gradanske demokratske drzave.

Nepravednim rjeSenjima iz Daytona drzava je podijeljena na dva etnicka entiteta, tj.
onako kako su planirali gospodari rata, pa nisu ni mogli biti osigurani preduvjeti za
odrzivi povratak izbjeglih i raseljenih drzavljana BiH. Isti razlog je onemogucio
rjeSavanje vrlo sloZzenog i vaznog pitanja medunacionalnih odnosa izmedu tri konstitu-
tivna naroda. Zbog svega gradani BiH jo$ uvijek trpe sveopcu neimastinu i obespravlje-
nost. Daytonskim sporazumom, pa ni djelovanjem medunarodne zajednice poslije nje-
ga, nisu uklonjeni ni uzroci ni posljedice rata u BiH. Tome svoj izdasan doprinos daju i
domacdi politi¢ari koji se, umjesto za dobro naroda i gradana, gotovo isklju¢ivo brinu za
vlastite probitke i interese vlastitih stranaka.

48 Op¢i okvirni sporazum za mir u Bosni i Hercegovini (u daljem tekstu: Daytonski sporazum) parafiran je
u Daytonu (SAD) 21. studenog 1995. godine, a sluZzbeno potpisan u Parizu 14. prosinca 1995. godine.
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1. SUSTAVNO NIJEKANJE LJUDSKIH PRAVA U BIH*

U diplomatskim kuloarima se kao anegdota o stanju u BiH prepricava teza kako u Eu-
ropi postoji tri vrste drzava: ¢lanice Europske unije, kandidati za ¢lanstvo u EU i Bosna i
Hercegovina.

lako je rije¢ samo o anegdoti, nazalost se ne moze pobjeci od dojma kako je navedena
konstatacija blize istini nego $ali. No, §to je istina u Bosni i Hercegovini ? Izgleda da
ovdje svatko ima neku svoju istinu. Beskrajne su manipulacije domacih i stranih
politicara «istinama» o BiH, a jo$ uvijek nemamo ni osnovnih podataka koji bi egzakt-
no ukazivali na posljedice ratnih zbivanja. Primjerice, jo$ se ne zna ni to¢an broj pogi-
nulih

“9 Komisija Pravda i mir je 14. prosinca 2006. organizirala Okrugli stol s temom: BiH — strukturalna nega-
cija ljudskih prava? U svome je uvodu predsjednik Komisije dr. Pero Sudar ustvrdio: Za temu kako je
naslovljena Komisija se odlucila zbog uvjerenja da uredenje Bosne i Hercegovine ne samo omogucava
nego potic¢e sustavno nijekanje temeljnih prava svojih gradana. Nakon Sto su, zbog suprotstavljenih
vizija uredenja ove zemlje, terorom rata stotine tisuca ljudi iz Zivota, a milijuni iz vlastitih domova i
svjetova brutalno prognani, tragedija preZivjelih i ostalih se nastavlja, evo vec¢ vise od jednoga desetl-
jeca. Stanje temeljnih ljudskih prava, u svim sferama, od djec¢jeg vrtica do vrhovnoga suda, danas u
ovoj zemlji ovisi, prije svega, od mjesta stanovanja i naroda kojemu pojedinac pripada. Projekt tako
strukturalno uspostavljene uvjetovanosti temeljnih prava ¢ovjeka ovjeren je i pecatom svijeta koji se u
pravdu kune, a nepravdu na Zivotu odrZava. Ne vjerujem da ima Cestita ¢ovjeka kojemu stanje u ko-
jemu ova zemlja Zivi nije postalo nocnom morom. To potvrduje i sve veca lavina, neki govore o sapu-
nici, simpozija, okruglih stolova, rasprava, polemika od kojih se ima pravo biti umoran. | dok karavana
prolazi, bezizgledno stanje velikog dijela gradana prerasta u neku vrstu opipljive apatije. Svaki pokusaj
iskoraka kao da pojacava osje¢aj nemod¢i. Unatoc¢ ili upravo zbog toga, ¢ini nam se potrebnim ne odu-
stati od traZenja mogucega prihvatljivoga rjeSenja. Bez obzira na uspjeh ili njegov izostanak, nije i ne
moZe biti svejedno je li se o nekim pojavama u drustvu Sutjelo ili govorilo. To napose vrijedi za stanje
nepravde!

Sve je ocitije da ovoj zemlji i njezinim gradanima i narodima odlucujuce nec¢e i ne moZe nitko pomoci
ako bi promisljanja i nastojanja domacih snaga izostala. Stoga je vrlo vazno pitanje:” Je li nam, nakon
svega, preostalo snage da bi se vjerovalo da rjeSenja ima i mudrosti da bi ga se traZilo?” KaZu da nema
Covjeka, a onda ni naroda i drustva, koji ne bi imali svoju, vrlo ¢esto skrivenu, prihvatljivu stranu.
Upoznaju je samo, i na op¢e dobro upotrijebe, rijetki koji imaju strpljenja i motiva razumjeti a onda u
nekoj mjeri tolerirati onu ruZnu i neprihvatljivu. Bojim se da bi u toj Skrinji mogao biti sakriven kljuc
mogucega ozdravljenja bosanskohercegovackoga drustva. Cvrsto vjerujem da ljudi u Bosni i Hercego-
vini imaju pameti i snage pomoci sebi. Komisija Pravda i mir bi se Zeljela ukljuciti i dati svoj doprinos
u otkrivanju pozitivnog i prihvatljivoga u nama i medu nama kako bi ova zemlja sve viSe postajala
mjestom susreta razli¢itih i postivanja za sve jednako vaZecih ljudskih prava.

Uvodnicar u raspravu prof. dr. Asim Mujki¢, izmedu ostaloga, naglasio je: Nikakva drzava ne moze
pretendirati na legitimitet ako sistematski gazi dostojanstvo slobodnog gradanina, ako svojim ustavnim
temeljem ne samo da Zivi od permanentne krize izazvane nacionalizmom, ve¢ ona samom svojom
konstitucijom generira krizu koja sprec¢ava bilo kakvu racionalnu drZzavnu organizaciju pokazujuci kon-
tinuirano odsustvo potrebe za djelovanjem u pravcu 'opceg dobra'. Na djelu je u Bosni i Hercegovini
poniZavajuce etni¢ko zlostavljanje gradanina koje zdruZeno provode etnopolitike sabrane oko tzv.
“nacionalnih stranaka” i predstavnici medunarodne zajednice, a koje je ozakonjeno Ustavom uz
poraZavajuéu spoznaju da dejtonska Bosna pociva na najgrubljoj vrsti diskriminacije utemeljenoj na
kolektivisti¢kim karakteristikama etnicke pripadnosti konstruiranim kao bioloskim, pri ¢emu je famoz-
no kolektivisti¢ko pravo naroda na samoodredenje u potpunosti zatrlo jedno civilizacijski starije pravo,
pravo gradanina na samoodredenje. Pri¢a o Dejtonskoj Bosni prica je o tome $to se deSava ako pravo
na samoodredenje individuuma pod¢inimo pravu na samoodredenje naroda, ako se samo iz konteksta
kolektivnih prava ¢&itaju i provode individualna prava i slobode.

a1



u proteklom ratu, broj ranjenih, novonastala struktura stanovnistva, visina materijalne
Stete i sl. lako je rat davno zavrSio, jo$ uvijek nije obavljen ni najosnovniji popis
stanovnistva.

Napokon bi bio red da se zbroje mrtvi, ranjeni i Stete te da se vidi $to je ovoj drzavi
ostalo na raspolaganju. Srbima takav popis vjerojatno ne odgovara jer bi ukazao na po-
razne rezultate etnickog cis¢enja i genocida u njihovom entitetu. K tome, popis bi
ocitovao neprihvatljivo neznatnu zastupljenost Bosnjaka i Hrvata u Republici Srpskoj.
Politi¢ki predstavnici Hrvata se pribojavaju da bi porazan rezultat u pogledu ratom pre-
polovljenog broja njihovog nacionalnog korpusa u BiH nepovoljno utjecao na buduc¢a
rieSenja o participaciji u vlasti. Kod politi¢ara koji predstavljaju Bosnjake prevladava
bojazan da bi temeljit popis i analiza ucinaka rata poljuljao politicku percepciju
Bosnjaka — muslimana kao iskljuc¢ive zrtve agresije, koju nastoje kao tezu o svom naro-
du plasirati na medunarodnom planu. U isto vrijeme Uredu visokog predstavnika
(OHR)*® koji ve¢ jedanaest godina obnasa vrhovnu vlast u BiH najmanje odgovara te-
meljit popis stanovnistva i dobara jer bi tek on ukazao na propale projekte povratka i
obnove. Nedvojbeno je da je OHR u smislu Bonskih ovlastenja® ovakav popis mogao
jednostavnim aktom propisati, $to ipak nije uc¢injeno. Mozda bi to moglo biti povodom
da se postavi pitanje gdje su zavrSila ogromna materijalna sredstva koja je

medunarodna zajednica ulozila u ovu drzavu.

Bilo kako bilo, o¢ito je da ni OHR-u, kao ni prevladavaju¢im nacionalnim politikama
nijednog od tri naroda ne odgovara utvrdivanje istine, $to je preduvjet transformacije
BiH u civiliziranu demokratsku drzavu.

U pogledu vjerodostojnosti povijesnih, socioloskih i politoloskih prezentacija istine
moze se reci kako je Bosna i Hercegovina poprili¢no invalidna i moralno osakacena.
Bosanskohercegovacki mediji su svakodnevno prepuni pausalnih interpretacija ratnih
dogadanja te licitacija o broju poginulih i brojnih lazi ili poluistina o dogadajima koji
su odredili sudbinu naroda BiH. Interesne politicke i kvaziintelektualne elite ovakve
«informacije» najc¢esce Sire radi nacionalne homogenizacije vlastitog naroda, kako bi se
osjecao ugrozenim od onog drugog ili drugacijeg. 1za svega najc¢esce stoji uski interes
tih elita za odrzanjem postojeceg stanja podijeljenosti i nesuglasja. Ocito da politickoj
eliti sva tri naroda u Bosni i Hercegovini, pa ni medunarodnoj zajednici, ni nakon je-

danaest godina od svrsetka rata nije stalo do dobrobiti naroda, odnosno da se napokon

%0 OHR - Office of the High Representative;

1 Odlukom Venecijanske komisije, donesenom na Konferenciji za implementaciju mira — koja je odrzana
u Bonnu 9. i 10. prosinca 1997. godine, OHR-u su dane $iroke ovlasti interveniranja u svim porama bh.
drustva (zakonodavna, izvr$na i sudska vlast) koju su prethodnici sadasnjeg visokog predstavnika Chris-
tiana Schwarz - Shillinga obilato koristili. Njemacki diplomat Schwarz - Shilling je duznost visokog
predstavnika u BiH preuzeo od britanskog lorda Paddya Eshdowna 31. sije¢nja 2006. godine i jedini je
od dosadasnjih obnasatelja te funkcije koji je vrlo rijetko posezao za Sirokim bonskim ovlastenjima za
uplitanje u rad domacih institucija.
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prevlada atmosfera sukoba i nesigurnosti te da se krene u izgradnju bolje buduénosti za
sve narode i gradane.

Opisano drustveno ozracje drzi sve gradane BiH pod dojmom da se rat nije ni zavrsio.
Jedno je sigurno, pri licitaciji zrtvama i navodnim interpretacijama ratnih dogadanja u
dnevnopoliticke svrhe i pri sveprisuthom medijskom manipuliranju ljudskom tragedi-
jom zaboravljen je ¢ovjek i njegova patnja. U ovom izvje$cu nije nam cilj prezentirati
neku nasu «istinu», nego u fokus ponovo staviti prava pomalo zaboravljenog ¢ovjeka,
koji svoju neponovljivost u cjelini ostvaruje afirmacijom osobnih, vjerskih i nacionalnih
odredenja. Takvu, cjelovitu afirmaciju ¢ovjeka kao jedinke u slojevitom drustvu kao $to
je BiH moguce je posti¢i samo pod okriljem pluralistickog demokratski ustrojenog
drustvenog uredenja, a pluralno (multietnicko, multikonfesionalno i multikulturalno)
drustvo je nezaobilazna sudbina slozenih drzava kao $to je Bosna i Hercegovina.
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2. DOGADAJI KOJI SU OBILJEZILI 2006. GODINU

Gotovo svako zahvacanje, a napose nedemokratsko zadiranje u politi¢cki i socijalni
sustav drzave, neizbjezno utjece na stanje ljudskih prava i gradanskih sloboda. U Bosni
i Hercegovini se to dodatno odrazava i na jednakopravnost njezinih naroda. Stoga nam
se ¢ini neophodnim barem spomenuti dogadaje koji su izravno utjecali na razinu i
kakvocu ljudskih prava, ali i na polozaj konstitutivnih naroda.

2.1. Pokusaj provedbe ustavnih promjena

Tijekom 2005. godine sve do posljednjih dana ozujka 2006. godine aktualni su bili
pokusaji preuredenja ustavno-pravnog uredenja BiH. Pregovori su zapoceli pod pok-
roviteljstvom Americkog instituta za mir, a glavni voditelj tog projekta pregovora poli-
tickih stranaka je bio bivsi zamjenik visokog predstavnika u BiH, ameri¢ki diplomat
Donald Hays. U pregovorima su pod odredenim pritiskom sudjelovale sve vaznije poli-
ticke stranke iz oba entiteta®.

Pregovori su se odvijali u tajnosti i bez prisutnosti medija. Buduc¢i da Daytonski ustav
nije nikad ratificiran u Parlamentarnoj skupstini BiH, cilj politickog pritiska medu-
narodne zajednice (poglavito SAD) je bio ovom medunarodnom ustavnhopravhom do-
kumentu dati legitimitet pod krinkom kozmetic¢kih ustavnih promjena, koje bi bile
usuglasene i usvojene putem parlamentarne procedure. Time bi legitimitet i formu us-
tavno-pravne volje sva tri konstitutivna naroda pored Aneksa IV. dobile i ustavne prom-
jene koje je, preko izravnih intervencija u entitetskim ustavima®® i niza zakona na razini
drzave, u meduvremenu nametnula medunarodna zajednica. | Biskupska konferencija
je na svome zasjedanju u Mostaru 22. ozujka 2006. ocitovala negativan stav prema
predlozenim promjenama.

52 U zavr$nim pregovorima su sudjelovale Stranka demokratske akcije (SDA), Stranka za BiH (SBiH), Soci-
jaldemokratska partija (SDP), Srpska demokratska stranka (SDS), Savez nezavisnih socijaldemokrata
(SNSD), Partija demokratskog progresa (PDP), Hrvatska demokratska zajednica BiH (HDZ BiH) i Hrvat-
ska narodna zajednica (HNZ). Od pregovora je na kraju odustala samo Stranka za BiH a predstavnik
HNZ nije potpisao finalni Sporazum.

%3 QOdluke visokog predstavnika Wolfganga Petritscha o amandmanima na Ustav F BiH i Ustav RS, br.
161/02 i broj 162/02 od 23. svibnja 2002. godine, objavljene su u «Sluzbenom glasniku BiH», br.
13/02.

* |zjava BK BIH glasi: Prateci visemjesecni tijek pregovora o izmjeni Ustava BiH mi, katolicki biskupi u
Bosni i Hercegovini, sa Zaljenjem konstatiramo da se promjena ovoga temeljnoga dokumenta
drzavnosti i demokrati¢nosti nase zemlje izvodi na nedemokrati¢an i gotovo konspirativan nacin. Pitali
smo se, a sada pitamo organizatore i sudionike pregovora o promjeni Ustava, kako i ¢ijim ovlastenjem
mijenjaju Medunarodni mirovni sporazum iz Daytona bez sudjelovanja i suglasnosti svih drzava pot-



Pritisci medunarodne zajednice nisu urodili plodom, iako je postignut konacan spora-
zum izmedu Sest politickih stranaka, jer na sjednici Zastupni¢ckog doma Parlamenta BiH
od 26. travnja 2006. godine ponudeni paket ustavnih promjena nije dobio potrebnu
vecinu.

Navedena epizoda iz politickog zivota BiH je pocetkom 2006. godine bila glavhom
temom u bh. medijima oko koje se podizala velika prasina, a u konacnici je ukazala na
nezrelost demokracije i neprofiliranost politicke scene u BiH. Dok su Srbi pokazali da
imaju usuglasena stajalista oko uske zastite svojih interesa, nevjerodostojnost, nedosl-
jednost i neodgovoran odnos politicara iz Federacije BiH, koji bi trebali predstavljati
interese svojih nacionalnih korpusa, ocitava se u cinjenici da je pod politickim priti-
skom Sporazum o ustavnim promjenama potpisan od strane predsjednika najvecih na-
cionalnih stranaka Hrvata i Bosnjaka®, iako bi takvim sporazumom u potpunosti bio
zacementiran i jo$ vise pogorsan ionako diskriminirajuc¢i polozaj oba naroda u RS, a
Hrvata na cijelom teritoriju BiH. Naime, potpisivanjem ovog sporazuma politi¢ki pred-

pisnica i da se ne pitaju za misljenje gradani i narodi ove zemlje? Od kada se to medunarodni ugovori
ne mijenjaju barem nac¢inom na koji su i nastali?

Imajuci u vidu Sporazum, koji je rezultat ovako provedenih pregovora, s pravom se bojimo da je rijec¢
o0 izravnoj prijetnji boljoj budu¢nosti gradana i ravnopravnosti naroda jer bi se ovom ustavnom katego-
rijom potvrdilo ratom provedeno i Daytonom ozakonjeno etnic¢ko cis¢enje i nepravedna podjela Bosne
i Hercegovine. Naime, kako se u ovako presudnome trenutku za nasu zemlju ne pitati, u ime koje se
demokracije i kakve pravde, te kakve buducnosti Bosne i Hercegovine, uvodi entitetsko nacelo
odluc¢ivanja u Zastupnickome domu (¢l. 1V, toc¢. 70 f), i ustavhom kategorijom sudbina ove zemlje
predaje u ruke zastupnicima dvaju naroda koji jedini mogu osigurati "1/3 poslanika ili ¢lanova s terito-
rija svakog entiteta"?

Duboko zalimo da su ostali bez odjeka brojni nasi apeli tijekom desetogodisnje "tihe revizije" Day-
tonskoga sporazuma, kojom je utvrdivana nepravedna podjela Bosne i Hercegovine a hrvatski narod
sustavno svoden na manjinu. Unato¢ tomu, i ovom prigopdom ne moZemo ne upitati, kojim de-
mokratskim nac¢elom se hrvatskom narodu, koji je u ovoj zemlji konstitutivan, oduzima temeljno pravo
da zajedno s druga dva naroda ravnopravno sudjeluje u politickome Zivotu i donosenju zakona? Ko-
mu je u interesu da se ovakvim iznudenim kompromisima dovodi u pitanje moguc¢nost suZivota u ovoj
zemlji i daje do znanja kako u njoj nema mjesta za sve njezine gradane i narode?

Upravo zbog toga, mi u ovome presudnome trenutku za buduc¢nost hrvatskoga naroda, a s njime i
Bosne i Hercegovine, pozivamo zastupnike hrvatskoga naroda, ali i sve odgovorne politicare i druge
ljude kojima je multietni¢nost i demokrati¢nost ove zemlje na srcu da, vodeci se opé¢im dobrom i de-
mokratskim nacelima, ucine sve kako ovako zamisljene ustavne promjene ne bi poprimile formu par-
lamentarne potvrde.

Podsjecamo da desetogodisnje iskustvo i kakvoca "prve faze" ustavnih promjena ne daje nikakva
jamstva da bi se u nekoj "drugoj fazi" bilo sto moglo i htjelo uciniti na bolje. Utemeljen je strah da bi
prihvacanje predloZenih promjena otvorilo put dokidanja i preostalih washingtonsko-daytonskih me-
hanizama zastite interesa hrvatskoga naroda, kao $to su Zupanije i vitalni nacionalni interes. Ako,
unato¢ jamstvima Daytonskoga ustava, Hrvati u Bosni i Hercegovini ne mogu imati ni tv kanal, ni
skole na hrvatskome jeziku, onda su to najjasniji pokazatelji za koje se standarde na pocetku trec¢ega
tisucljeca valja zalagati!

Kao biskupi Katolicke crkve i pripadnici hrvatskoga naroda, i ovaj put poticemo svoje vjernike da se jos
odlu¢nije zauzimaju za svoja neotudiva prava i zajedno s drugima izgraduju pravedni mir u ovoj zeml-
ji.

Za HDZ BiH predsjednik stranke Dragan Covi¢, a za SDA predsjednik stranke Sulejman Tihi¢ — obojica
bivsi ¢lanovi Predsjednistva BiH. HDZ BiH je na prethodnim Opc¢im izborima 2002. godine dobio
skoro plebiscitarnu podrsku hrvatskog naroda, dok je SDA tada drzala poziciju najutjecajnije i parla-
mentarno najzastupljenije bosnjacke politicke stranke.
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stavnici Hrvata i Bosnjaka dali su suglasnost da se kona¢no zacementiraju rjesenja iz
Daytona koja im ne omogucavaju konstitutivnost na teritoriju Republike Srpske. K
tome, nametnutim ustavnim promjenama iz 2002. godine, diskriminacija Bosnjaka i
Hrvata u RS je potvrdena, a Hrvati su izgubili konstitutivnost i u FBiH.

Pored navedenog, Sporazum o amandmanima na Ustav BiH, koji je bio usuglasen od
strane Sest politickih stranaka, sadrzavao je i izmjene kojima se polozaj Hrvata jos vise
pogorsava u odnosu na katastrofalna ustavna rjesenja iz 2002. godine.

Naime, prema politickom sporazumu o ustavnim promjenama iz 2006. godine bile bi
reducirane nadleznosti Doma naroda kao gornjeg doma Parlamentarne skupstine BiH, a
vecu bi vaznost dobio Zastupnicki dom — u kojemu Hrvati ne mogu nikako ostvariti
vecinu i tako stititi svoje interese, odnosno blokirati donosenje za njih stetnih zakona.
Nasuprot tomu, ovakva rjesenja Srbima i Bosnjacima omogucavaju zastitu interesa
putem entitetskog glasovanija, jer sve odluke mogu zaustaviti predvidenom entitetskom
vec¢inom u Zastupni¢ckom domu.

Navedena izmjena u biti i nije od temeljnoga znacenja jer i prema postojecim ustavnim
rjesenjima pri odlucivanju Parlamentarne skupstine BiH postoji entitetsko glasovanje
koje se privremeno transferira u Dom naroda BiH, u kojemu Hrvati ve¢inom glasova
svojih delegata mogu pokrenuti zastitu vitalnih nacionalnih interesa.®® Naime, pokre-
tanje instituta zastite vitalnog nacionalnog interesa preko Doma naroda BiH u smislu
vazeceg c¢lanka 1V.3.e) Ustava BiH ima ogranicen karakter, jer u slucaju da se jedan od
preostala dva naroda usprotivi zahtjevu za zastitu vitalnog nacionalnog interesa, sporna
se odluka transferira na odlucivanje Ustavnhom sudu BiH. Buduc¢i da kvorum Ustavnog
suda BiH ¢ini najmanje pet sudaca®’, dva suca iz reda naroda ciji je vitalni interes
ugrozen uvijek mogu biti preglasani, sto se ve¢ dogadalo u 2006. godini, tako da efek-
tivne zastite vitalnoga interesa ustvari nema.

Cinjenica je da bi se smanjenjem ovlasti Doma naroda, sukladno potpisanom poli-
tickom sporazumu, suzilo pravo veta najmalobrojnijeg naroda pri odlucivanju u Parla-
mentu. Medutim, buduci da Hrvati ionako ne mogu blokirati odluke putem entitetskog
glasovanja niti putem instituta za zastitu vitalnog nacionalnog interesa, ove promjene
mozemo ocijeniti kao kozmeticke i pokrenute s ciljem davanja legitimiteta postojec¢im

% Dom naroda se sastoji od pet Hrvata, pet Srba i pet Bosnjaka, a procedura zastite vitalnog nacionalnog
interesa moze se pokrenuti na zahtjev vecine delegata iz reda bilo kojeg naroda.

57 Sukladno ¢lanku VI.1.a) i VI.1.b) Aneksa IV. Daytonskog sporazuma (Ustav BiH) Ustavni sud BiH ima
devet ¢lanova od ¢ega su po dva iz reda konstitutivnih naroda, dok su preostala trojica stranci koje
izabire predsjednik Europskog suda za ljudska prava. Kvorum za odlucivanje ¢ini vecina svih ¢lanova
Suda, dakle najmanje pet ¢lanova (sudaca) pa dva hrvatska suca ni u kom slu¢aju ne mogu ostvariti
potrebnu vecinu.
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rjesenjima putem procedure Parlamentarne skupstine BiH. Time bi, naime, Bosna i
Hercegovina i definitivno bila podijeljena, ne samo na dva entiteta nego izmedu dva
naroda.

Pregovori o ustavnim promjenama do kosti su ogoljeli licemjernost hrvatskih a, u odre-
denoj mjeri, i bosnjackih politi¢ara na vlasti u BiH, koji su potpisivanjem ovakvog spo-
razuma svoje sitne interese stavili ispred krucijalnih interesa naroda koje predstavljaju.
U pokusaju ustavnih promjena valja konstatirati pozitivnu ¢injenicu da su se bosan-
skohercegovacki politicari iz oba entiteta, makar i pod mo¢nim pritiskom, oko necega
dogovorili. To je jo$ jedna potvrda da predstavnici medunarodne zajednice mogu efi-
kasno utjecati na domace politicare. Buduci da je promjena Ustava uvjet za normali-
zaciju stanja u Bosni i Hercegovini i njezinoga ¢lanstva u Europskoj uniji, ostaje nada i
preporuka da svi medunarodni i domaci politicki ¢imbenici ustraju u trazenju praved-
noga politickoga rjeSenja za ovu zemlju.

2.2. Zakon o obrani BiH

Nakon $to je u 2003. godini usvojen Zakon o obrani BiH, njegovo postupno pro-
vodenje se zavrsilo 1. sije¢nja 2006. godine, kada su ukinuta entitetska ministarstva
obrane te dotadasnji sustav obveznog sluzenja vojnog roka.

Nove oruzane snage se sastoje od 10.000 ljudi koji su isklju¢ivo profesionalno osoblje.
Aktivna vojna pricuva je ograni¢ena na polovicu veli¢ine aktivnih snaga. Od 1. sije¢nja
2006. godine pocela je primjena jedinstvenog drzavnog proracuna za obranu.
Predvideno je da do 31. prosinca 2007. godine bude u potpunosti okonc¢ana reforma
obrane u BiH.

Ovom je reformom uspostavljen jedinstveni vojni obrambeni sustav na razini drzave,
iako Aneks IV. Daytonskog sporazuma propisuje da je obrana u ingerenciji entiteta®®.
Stoga se mora primijetiti da ovaj zakon, kao i mnogi drugi zakoni koje je nametnuo
OHR, nije uskladen s Ustavom BiH niti s entitetskim ustavima F BiH i RS. Medutim,
reformu obrane moZemo ocijeniti posve racionalnom i potrebnom jer smanjuje ne-
potrebne i visoke proracunske troskove koje su pravila entitetska ministarstva obrane.
Ujedno, jedinstvena vojska na razini drzave preduvijet je i ulasku u NATO pakt.

*® Ingerencije Federacije BiH iz oblasti obrane proizlaze iz ¢lanka Ill.1.b) Ustava FBiH. Clankom III.1.
Ustava BiH su propisane nadleznosti institucija drzave BiH, medu kojima nisu navedene ingerencije
drzave u oblasti obrane, dok je ¢lankom 111.3.a) propisano: “Sve vladine funkcije i ovlasti koje se u
ovome Ustavu nisu izri¢ito dodijeljene institucijama BiH, pripadaju entitetima”.
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2.3. Zakon o PDV-u

U BiH je od 01. sije¢nja 2006. godine pocela primjena Zakona o porezu na dodanu
vrijednost. Ovim je zakonom predviden sustav oporezivanja za sve proizvode po je-
dinstvenoj stopi PDV-a od 17%. Mnogi su predvidali da ¢e uvodenje PDV-a po je-
dinstvenoj stopi izazvati velika poskupljenja, a samim tim i socijalne nemire. Cinjenica
je da je do poskupljena doslo i da je socijalni status vecine stanovnistva BiH pogorsan,
no ipak se moze zakljuciti da nije doslo do vecih socijalnih potresa.

Svakako ne treba zaobici pozitivne efekte uvodenja PDV-a. Prema podacima Uprave za
neizravno oporezivanje, u 2006. godini je prikupljeno 4,109 milijardi KM neizravnih
poreza, $to je mnogo vise u odnosu na prosle godine. Po prvi put u posljednjih jeda-
naest godina doslo je do smanjenja vanjskotrgovinskog deficita BiH sa 7,5 milijardi KM
na 5,9 milijardi KM. Nazalost, ostaje ¢injenica da se uvodenjem PDV nije uspjelo u

iskorjenjivanju opcerasirene "sive ekonomije" u Bosni i Hercegovini.

Ipak, sustav oporezivanja po jedinstvenoj stopi PDV-a ne mozemo ocijeniti kao socijal-
no pravedan jer kao takav najvise pogada socijalno najugrozenije kategorije
stanovnistva. Nelogi¢no je i nepravedno oporezivati luksuz i osnovne Zivotne namirni-
ce po istoj stopi poreza. Procjene govore da strukturi potrosnje socijalno najugrozenijeg
stanovnistva BiH hrana predstavlja od 50 % do 70 % mjesecnih troskova. Poskupljen-
jem osnovnih Zivotnih namirnica® jo3 vise je otezan polozaj vecine osiromasenog
stanovnistva u drzavi, dok su bogatiji slojevi drustva u ovakvoj poreznoj reformi bolje
prosli jer je uvodenjem jedinstvene stope poreza stopa oporezivanja na luksuz smanje-
na. Cijenimo da je radi socijalne pravednosti u dogledno vrijeme potrebno uvesti sustav
oporezivanja s vise stopa poreza, s time da bi bilo pozeljno na osnovne zivotne namir-

nice, knjige, dje¢ju kozmetiku i sl. uvesti i nultu stopu poreza na dodanu vrijednost.

Budu¢i da se PDV od 01.01.2006. godine vise ne slijeva u entitetske® nego u drzavnu
kasu, kao veliki se problem u procesu uvodenja jedinstvenog sustava PDV-a na razini
drzave u 2006. godini pokazalo nepostojanje dogovora o kriterijima raspodjele pri-
kupljenih sredstava izmedu Federacije BiH, Republike Srpske i Br¢ko Distrikta - Sto je

% Fiksni te¢aj 1,00 KM cca. 0,51 EUR;

€0 Vecina osnovnih Zivotnih namirnica je prema ranijem poreznom sustavu bila oporezivana po stopi od
10 % (Tb-1 poreza na promet proizvoda);

®1 Porez na promet proizvoda i usluga je do uvodenja PDV-a bio prihod entiteta i Br¢ko Distrikta, a u
smislu Aneksa IV. Daytonskog sporazuma ingerencije u oblasti prikupljanja poreznih prihoda takoder
pripadaju entitetima.
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rezultiralo blokiranjem jedinstvenog racuna u vise navrata tijekom 2006. godine. Uko-
liko se sustavno ne rijesi pitanje raspodjele sredstava od prikupljenog PDV-a, to bi u
buducnosti moglo biti uzrokom konstantne fiskalne krize na cijelom podrucju drzave.

Na kraju takoder treba istaknuti da ni porezna reforma u BiH nije uskladena s ustavnim
rieSenjima, Sto ukazuje na neuredenost drzavno-pravnog sustava u BiH. Posve je jasno
da je poreznu reformu bilo neophodno provesti. Ovaj primjer, kao i mnogi drugi, uka-
Zuje na nuznost preustroja ustavno-pravnog uredenja BiH.

2.4. Pregovori o pridruZivanju BiH Europskoj uniji i primanju u Partnerstvo za
mir

Bosna i Hercegovina je 25. sije¢nja 2006. godine otpocela pregovore o pridruzivanju
Europskoj uniji, kada je otvoren tehnicki dio pregovora, a poc¢etkom prosinca 2006.
godine zavr$en je tehnicki dio pregovora o potpisivanju Sporazuma o stabilizaciji i
pridruzivanju EU. Medutim, za nastavak pregovora EU inzistira na provedbi reforme
policije® i radiotelevizijskog sustava koji trenutno predstavljaju najvec¢u prepreku na
europskom putu BiH.

Nakon §to prvotno nije primljena u NATO program "Partnerstvo za mir"®, zeleno svjet-
lo za BiH stiglo je s NATO samita odrzanog 28. studenog 2006. godine u Rigi. Nakon
obavljene reforme obrane BiH je potpisala okvirni dokument za Partnerstvo za mir, no

to jo$ uvijek Bosni i Hercegovini ne jamci i prijam u trajno punopravno c¢lanstvo.
2.5. Odluka o neustavnosti entitetskih obiljeZja
Odlucujuc¢i po zahtjevu bosnjackog ¢lana Predsjednistva BiH, Ustavni sud BiH je na

sjednici odrzanoj 31. ozujka 2006. godine donio odluku o neustavnosti entitetskih
obiljezja oba entiteta i odredaba entitetskih zakona o grbu i zastavi®. Odluka je done-

62 Reforma policije, koja bi prema smjernicama OHR-a trebala biti uredena regionalno (a ne entitetski,
kao do sada), zapoceta je 2005. godine, ali je njezina provedba u 2006. godini ostala u cijelosti blo-
kirana od strane vlasti u Republici Srpskoj.

8 Na NATO samitu odrzanom 28. lipnja 2004. godine u Istanbulu BiH nije bila primljena u «Partnerstvo
za mir» prvenstveno radi neispunjavanja obveza prema Medunarodnom sudu za ratne zlocine u
Haagu. Tom prilikom lideri NATO-a su kao razlog neprimanja posebno istaknuli opstrukciju suradnje
Republike Srpske pri uhi¢enju osumnji¢enih za ratne zloc¢ine. Radovan Karadzi¢ i Ratko Mladi¢ do
danasnjeg dana nisu privedeni licu pravde.

8 pokrenutom procedurom zaétite vitalnog nacionalnog interesa ujedno je osporen i Zakon o praznicima
Republike Srpske;
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sena u smislu ranije Odluke Ustavnog suda BiH o konstitutivnosti sva tri naroda na cije-
lom teritoriju BiH®.

lako je Ustavni sud BiH entitetima ostavio rok od Sest mjeseci da usklade zakone s na-
vedenom odlukom, do kraja 2006. godine niti jedan od entiteta nije postupio po toj
odluci u ostavljenom roku, $to jasno ukazuje na nepostojanje i nefunkcioniranje pravne
drzave u BiH.

2.6. Zakon o Javhom RTV servisu BiH i ocjena ustavnosti Zakona o JRTVS FBiH

Pocetkom 2006. godine, to¢nije 05. sije¢nja, stupio je na snagu Zakon o Javhom RTV
servisu BiH kojim se ureduje Javni radiotelevizijski servis Bosne i Hercegovine.

Na 43. sjednici Doma naroda Parlamentarne skupstine BiH, koja je odrzana 29. lipnja
2005. godine, na prvom je citanju usvojen prijedlog Zakona o JRTVS BiH, bez glasova
delegata iz reda hrvatskog naroda, te je na taj nacin pokrenuta inicijativa za donosenje
ovog zakona. Zakon je donesen putem legalne procedure Parlamentarne skupstine BiH,
a nakon Odluke Ustavnog suda BiH, br. U 10/05 od 22. srpnja 2005. godine, kojom je
odbijen zahtjev hrvatskih parlamentarnih zastupnika za zastitu vitalnog nacionalnog
interesa u svezi s novim zakonskim rjeSenjima u oblasti javnog informiranja. Shodno
navedenoj Odluci Ustavnog suda BiH, Parlament Federacije BiH bio je duzan uskladiti
entitetski zakon o JRTVS Federacije BiH te je u tom smislu sac¢injen novi prijedlog enti-
tetskog zakona, koji je usao u parlamentarnu proceduru usvajanja.

| Prijedlog Zakona o Javnom servisu Radio—televizije Federacije Bosne i Hercegovine
(JRTVS FBiH) je na inicijativu Kluba poslanika iz reda hrvatskog naroda usao u procedu-
ru ocjene ustavnosti — koja se ovaj put odvijala pred Vije¢em za zastitu vitalnih interesa
Ustavnog suda Federacije BiH. Kao u postupku koji se vodio pred Ustavnim sudom
BiH, inicijativa je pokrenuta zato $to Hrvati kao konstitutivni narod nemaju javne medi-
je na hrvatskom jeziku niti imaju dovoljnu programsku zastupljenost u medijima Fede-
racije BiH (kao ni na razini drzave)®. Procedura zatite vitalnog nacionalnog interesa je
pokrenuta jer se navedenim prijedlogom omogucava i potpuna dominacija Bo$njaka u
medijskoj zastupljenosti federalnih javnih RTV servisa.

% Do donosenja navedene Odluke Ustavnog suda BiH o konstitutivnosti sva tri naroda na cijelom teri-
toriju BiH, broj: 5/98 od 30. lipnja i 01. srpnja 2000. godine, provodila se politika na nac¢in da su u Re-
publici Srpskoj bili konstitutivni isklju¢ivo Srbi, a u Federaciji BiH samo Bo$njaci i Hrvati.

® Hrvati nemaju u FBiH javnu televiziju na hrvatskom jeziku, a iz proracuna FBiH se ne izdvajaju sred-
stva za financiranje ni jedne radio stanice na materinskom jeziku ovog konstitutivhog naroda. U RS
funkcioniraju isklju¢ivo mediji na srpskom jeziku.
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Bez obzira na to $to je Ustavni sud BiH 22. srpnja 2005. godine donio Odluku u kojoj
je utvrdio da Prijedlog Zakona o JRTVS BiH nije destruktivan po vitalni interes
hrvatskog naroda,®” Ustavni sud Federacije BiH je naknadnom Odlukom Vijeca Ustav-
nog suda Federacije BiH, broj U-11/06 od 19. srpnja 2006. godine utvrdio da u nave-
denom zakonu postoji povreda vitalnog nacionalnog interesa, tj. da je on Stetan za inte-
rese Hrvata u BiH®. Paradoksalna situacija da Ustavni sud Federacije BiH donosi odlu-
ku koja je oprecna ranijoj odluci Ustavnog suda BiH, proizlazi iz neuskladenosti Usta-
va entiteta s Ustavom BiH (Aneksom IV. Daytonskog sporazuma)®, ali i iz ¢injenice da
sukladno odredbama Ustava Federacije BiH ne postoji mogucnost preglasavanja sudaca
iz reda jednog naroda u proceduri ocjene destruktivnosti odredenog zakona po vitalni
nacionalni interes.

Nedvojbeno je da je Odlukom Ustavnog suda BiH iz 2005. godine zaobiden interes
Hrvata kao konstitutivnog naroda, iako su se njegovi legitimni parlamentarni zastupnici
o tom pitanju jasno odredili.

Sve je ovo posljedica nepravednog ustavno-pravnog uredenja koje je nametnuto od
strane medunarodne zajednice u Daytonu, a u jo$ drasti¢nijoj formi potvrdeno 2002.
godine. U ovakvoj konstelaciji odnosa Republika Srpska je uspostavljena kao jednona-
cionalni entitet u kojemu su Srbi iskljucivi nositelji vlasti, dok je dekonstitucija Hrvata i
u Federaciji BiH dovrsena ustavnim promjenama koje je nametnuo Visoki predstavnik

67 Odluka Ustavnog suda BiH od 22. srpnja 2005. godine (s kojom je trebalo uskladiti entitetske zakone u
ovoj oblasti) je objavljena u «Sluzbenom glasniku BiH», br. 64/05 od 19.09.2005. godine (str. 5110 -
5117).

8 Citiramo dio obrazlozenja Odluke Ustavnog suda Federacije BiH kojim se utvrduje povreda vitalnog
nacionalnog interesa hrvatskog naroda: Ovo zbog toga, $to su programska nacela sustinska nacela na
kojima se zasniva vrienje funkcije Javnog Radio-televizijskog servisa Federacije Bosne i Hercegovine i
u tom dijelu trebaju se jasno utvrditi zakonski instrumenti zastite za sva tri konstitutivnha naroda i
gradane, na nacin, da bi se eliminirala svaka mogucnost favoriziranja bilo kog naroda, a time i
diskriminacija na jednakopravnu uporabu jezika i pisma, uvaZavanja nacionalnih, regionalnih, tradici-
jskih, vjerskih, kulturnih i drugih posebnosti konstitutivnih naroda i svih gradana Bosne i Hercegovine.
U prilog ovoj tvrdnji su standardi Europskog suda za ljudska prava i nac¢ela vladavine prava, da pred-
loZeni zakoni moraju sadrZavati jasne i precizne formulacije, a zakonske posljedice moraju biti iz-
vjesne i primjerene o¢ekivanjima za one na koje ¢e se primjenjivati, $to ne proizlazi iz Prijedloga za-
kona... Isto tako, nije osigurana zastita od preglasavanja jednog konstitutivnog naroda pri donosenju
odluka..., jer prema c¢lanku 24. Prijedloga zakona, svaka odluka moZe da se donese od strane dva
¢lana Upravnog odbora Javnog servisa Radio-televizije Federacije Bosne i Hercegovine (u daljem tek-
stu: Upravni odbor), pri ¢emu je glas predsjedavajuceg odlucujuci. Kod ovakvog stanja stvari, odlu-
kama Upravnog odbora ne garantira se potpuna jednakopravnost utvrdena u spomenutom ¢lanku Pri-
jedloga zakona, a koja je zagarantirana Amandmanom XXVII na Ustav Federacije Bosne i Hercego-
vine. Naime, prema Prijedlogu zakona odluku mogu donijeti dva ¢lana Upravnog odbora, $to znaci
predstavnik jednog naroda i predstavnik iz reda ostalih, $to u nejednakopravnu-diskriminirajucu
poziciju stavlja druga dva naroda, a u tom pogledu ne postoji nikakva efektivna pravna zastita...

Ustav Federacije BiH je usvojen 30.03.1994. godine, a prvotno je usuglasen na temelju Washington-

skog sporazuma, potpisanog 18.03.1994. godine. Dakle, Ustav F BiH je stariji od Ustava BiH (Aneksa

IV. Daytonskog sporazuma) jer je Daytonski mirovni sporazum parafiran 22. studenoga 1995. godine u

Daytonu - SAD, a potpisan 14. prosinca 1995. godine u Parizu.
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2002. godine. Nakon OHR-ove ustavne reforme, institut zastite vitalnog nacionalnog
interesa za Hrvate ostaje jedini instrument zastite konstitutivnosti toga naroda’. Sustav-
na diskriminacija Hrvata kao najmalobrojnijeg konstitutivnog naroda u BiH prvenstve-
no proizlazi iz ¢lanka 1V.3. Aneksa IV. Daytonskog sporazuma u smislu kojega Hrvati
kao konstitutivni narod u BiH ne mogu parlamentarnim putem blokirati dono$enje od-
luka u Parlamentarnoj skupstini BiH, sto smo vec ranije opisali. Shodno ranijoj elabora-
ciji ustavnih rjeSenja, u ovom su sluc¢aju Hrvati preglasani i u Ustavnom sudu BiH.

Odluka Ustavnog suda o JRTVS BiH iz 2005. godine jasno pokazuje da se zastita vital-
nog nacionalnog interesa, kao jedinog preostalog instrumenta zastite konstitutivnosti
Hrvata, ne moze ostvariti ni putem Ustavnog suda BiH jer se u ovom najvisem organu
sudbene vlasti odluke donose vec¢inom glasova ¢lanova tog suda, pri ¢emu dva suca
Ustavnog suda BiH koji su izabrani iz reda hrvatskog naroda nisu u mogucnosti blokira-
ti ocjenu stetnosti bilo kojeg zakona ili odluke po vitalni interes naroda kojemu pripa-
daju. A poznata je praksa da u svim tijelima vlasti svih razina ministri, zastupnici, pa
¢ak i ¢lanovi sudova, uglavnom glasuju u skladu s interesima naroda kojemu pripadaju
I stranke koja ih je postavila.

Ocito da postojeca ustavna rjeSenja iz Daytona i rjeSenja nametnuta nakon njega, sama
po sebi negiraju konstitutivnost hrvatskog naroda jer ni ocjena svih hrvatskih parlamen-
tarnih zastupnika o Stetnosti predlozenog Zakona o JRTVS BiH, ni ocjena oba suca
Ustavnog suda BiH iz reda hrvatskog naroda da je Zakon Stetan po vitalne nacionalne
interese Hrvata, nije bila dovoljna da se blokira donosenje Zakona koji negira konstitu-
tivna prava tog naroda.”

Ovaj primjer jasno ukazuje da daytonsko drzavno-pravno uredenje, izmijenjeno jed-
nostranim odlukama Ureda visokog predstavnika (OHR), ne sadrzi mehanizme koji bi

% Naime, od OHR-a nametnutim izmjenama entitetskih ustava iz 2002. godine definirano je da se zastita

vitalnih nacionalnih interesa u Federaciji BiH ostvaruje u Domu naroda, a u Republici Srpskoj u Vijecu
naroda (dvodomna entitetska zakonodavna tijela). Dom naroda u F BiH ima svu nadleznost koju ima i
Zastupni¢ki Dom Federacije BiH, dok Vije¢e naroda u RS ima neznatne nadleznosti u odnosu na Na-
rodnu skupstinu RS.
Kao i u zakonodavnoj, dekonstitucija Hrvata je izvrena i izvr§noj vlasti F BiH. Od 2002. godine Vlada
F BiH sastoji se od predsjednika Vlade, 8 ministara iz reda bosnjac¢kog, 5 ministara iz reda hrvatskog i 3
ministra iz reda srpskog naroda. Pored navedenih 16 ministara, predsjednik Vlade FBiH iz reda
najbrojnijeg konstitutivnog naroda (Bosnjaci) moze imenovati i jednog ministra iz reda “ostalih”. Takvo
imenovanje prema ustavnim promjenama OHR-a, ne mogu izvrsiti predstavnici izvrine vlasti iz reda
hrvatskog ili srpskog naroda. Odluka OHR-a sugerira da predsjednik Vlade mora biti Bo$njak. S dodat-
nim glasom “ostalih” (koje mogu imenovati isklju¢ivo Bosnjaci) Bosnjacima je u F BiH omoguceno
ostvarivanje majorizacije u odnosu na druga dva naroda u izvrinoj vlasti, a Srbima je isto majoriziranje
omoguceno u Republici Srpskoj.

™ Oba su suca Ustavnog suda BiH, koji su izabrani iz reda hrvatskog naroda, svojim izuzetim
misljenjem iskazali stav o $tetnosti navedenog zakona po vitalne interese hrvatskog naroda. Njihova
izdvojena misljenja, po kojima se ne slazu s odlukom vecine sudaca, objavljena su u «SluZbenom glas-
niku BiH», br. 64/05 od 19.09.2005. godine (str. 5118 - 5119), odmah iza sporne Odluke Ustavnog su-
da BiH br. U — 10/ 05.
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stitili konstitutivnost i ravnopravnost najmalobrojnijeg naroda u BiH. Dapace, primjer
razvidno ukazuje da su Hrvati u BiH predmetom majorizacije vecine te da de facto vise
ne posjeduju instrumente kojima bi mogli sacuvati relevantan politicki subjektivitet
konstitutivnog naroda. Pravo na medije na materinskom jeziku u demokratskom svijetu
zagarantirano je svim nacionalnim manjinama. Hrvatima, koji u BiH slove kao konstitu-
tivan narod, sustavno se nijec¢u takva prava, ¢ak i putem institucije Ustavnog suda BiH.
Sve je posljedica nepravednog drustvenog uredenja koje je medunarodna zajednica
skrojila u Daytonu i poslije Daytona.

2.7. Opdi izbori

Dana 01. listopada 2006. godine, odrzani su Cetvrti poslijeratni izbori za sve razine
vlasti, izuzev izbora na razini opc¢ina — najmanjih teritorijalnih jedinica lokalne sa-
mouprave.

Na izborima su birani:

» Clanovi Predsjednistva Bosne i Hercegovine (po jedan ¢lan iz svakog od tri
konstitutivna naroda),

» Zastupnici u Predstavnickom domu Parlamentarne skupstine Bosne i
Hercegovine (42 zastupnika),

» Zastupnici u Predstavnickom domu Parlamenta Federacije Bosne i
Hercegovine (140) zastupnika),

» Predsjednik i potpredsjednici Republike Srpske,

= Zastupnici u Narodnoj skupstini Republike Srpske (83 poslanika) i

= Zastupnici u zupanijskim skupstinama Federacije Bosne i Hercegovine (deset
zupanijskih / kantonalnih skupstina).

Od 2.755.207 registriranih birac¢a u BiH, na izbore je na razini cijele drzave izislo oko
55%, 3to je znatno vise nego sto je bilo na posljednjim opc¢im izborima, odrzanim
2002. godine.

Rezultati izbora su ukazali da su tradicionalno najzastupljenije nacionalne stranke u
BiH prosle losije nego ikad do sad. To je u Federaciji BiH najvec¢im dijelom rezultat
osramocenja bosnjacke SDA i hrvatskog HDZ-a BiH prilikom prethodno opisanih pre-
govora o ustavnim promjenama. Bilo kako bilo, rezultati netom proteklih izbora ukazu-

2 Prema nepotpunim podacima, u Federaciji BiH glasovalo je 53,93%, u Republici Srpskoj 56,11%
biraca, dok je u Distriktu Br¢ko na glasovanje izislo 45,76% biraca.
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ju da se u BiH definitivno profilira nova politicka scena s vise stranaka koje su dobile
status parlamentarnih politickih stranaka.

Na temelju rezultata odrzanih opcih izbora 2006. godine mogao bi se napraviti citav
niz interesantnih analiza, ali mi ¢emo se ovdje detaljnije koncentrirati na samo dva
segmenta.

U Republici Srpskoj je tradicionalno najzastupljenija stranka SDS izgubila taj primat, a
preuzela ga je SNSD sa, za Srbe, karizmaticnim politickim vodom Miloradom
Dodikom, koji se u predizbornoj kampanji uspio prikazati kao najvjerodostojniji
zastitnik daytonske Republike Srpske. Naime, Savez neovisnih socijaldemokrata (SNSD)
je primjerice u izborima za delegate Parlamentarne skupstine BiH iz Republike Srpske
(1/3 od ukupnog saziva) osvojio 46,93% glasova (7 mandata), dok je tradicionalno naj-
zastupljenija Srpska demokratska stranka (SDS) osvojila samo 19,44% glasova. O ka-
tastrofalnim rezultatima implementacije Aneksa VII. Daytonskog sporazuma’®, koji se
odnosi/o na povratak izbjeglih i ratom raseljenih osoba, govori podatak da je najbolji
rezultat od nacionalnih stranaka iz reda druga dva nesrpska konstitutivha naroda
polucila bosnjacka Stranka za BiH (SBiH) s 4,16% osvojenih glasova (1 kompenzacijski
mandat), dok je najbolji rezultat od hrvatskih nacionalnih stranaka polucila Hrvatska
stranka prava DPapic¢ — Jurisi¢ i NHI — koalicija za jednakopravnost s osvojenih 0,88%
glasova (bez mandata). Podatak da su Bosnjaci, odnosno svi nesrpski kandidati, na iz-
borima uspjeli posti¢i dva kompenzacijska mandata od ukupno 14 za zastupnike iz RS,
a da Hrvati nemaju niti jednog politickog predstavnika iz srpskog entiteta koji obuhvaca
49% teritorije BiH, ukazuje da su Hrvati kao konstitutivan narod u BiH nakon rata go-
tovo iscezli iz tog entiteta, dok su se Bosnjaci vratili u vrlo malom omjeru u odnosu na
predratno demografsko stanje’.

Na jasne zakljucke o polozaju hrvatskog naroda u BiH interesantno je povuci povezni-
cu s rezultatima izbora za ¢lanove Predsjednistva BiH. Ovo se najvise izvrsno tijelo
vlasti na razini drzave, prema Ustavu BiH, sastoji od tri ¢lana, po jedan iz reda svakog
od tri konstitutivna naroda. Kod Bosnjaka i Srba izborne pobjede su ostvarili lideri na-
cionalnih stranaka Haris Silajdzi¢, koji je kandidiran ispred S BiH, s programom unitar-

8 Medunarodna zajednica je pocetkom 2004. godine obznanila kako je implementacija Aneksa VILI.
«uspjesno dovrsena s 31.12.2003. godine».

Nakon rata nije obavljen popis stanovnistva koji bi davao egzakine podatke. Prema podacima
Katoli¢cke crkve u Republici Srpskoj je prije rata zivjelo oko 220.000 Hrvata (katolika), a sada je pre-
ostalo nesto manje od 12.000. Muslimani — Bo3njaci su prije rata bili apsolutna vecéina u podrucjima
isto¢ne Bosne (sada u RS), a s obzirom na 3aroliku predratnu demografsku strukturu stanovnistva, ostva-
rivali su vecinu i u drugim podru¢jima RS, kao i Hrvati — primjerice u Posavini (najveé¢im dijelom sada
u RS). U Republici Srpskoj nakon rata Zivi preko 90 % pucanstva srpske nacionalnosti. O de-
mografskim kretanjima u BiH vidi poglavlja I.2. i 1.3. naseg Izvjes¢a o stanju ljudskih prava za 2003.
godinu (www.ktabkbih.net/justitiaetpax);
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ne gradanske BiH, i Nebojsa Radmanovi¢, kandidiran ispred SNSD, s programom
jacanja polozaja Republike Srpske uz predizborni program u kojemu je, prijeteci refe-
rendumom, propagirano pravo Republike Srpske za odcjepljenje od Bosne i Hercego-
vine.

Za hrvatskog ¢lana Predsjednistva BiH, glasovima velike vecine nehrvata gradanske
opcije, izabran je kandidat Socijaldemokratske partije (SDP) Zeljko Komsi¢™. Navedeni
kandidat ni u jednoj od izbornih jedinica u kojima Hrvati predstavljaju vecinu nije os-
vojio vise od 10% glasova’®. Ovaj izabrani ¢lan Predsjednistva BiH je u predizbornoj
kampanji posebno isticao da u svom mandatu obnasanja duznosti hrvatskog c¢lana
Predsjednistva nece zastupati isklju¢ivo Hrvate nego sve gradane (pa tako navodno i
Hrvate). Komsic je tijekom predizborne kampanje takoder u vise navrata isticao kako ne
drzi previse do svog hrvatskog nacionalnog identiteta pa tako ni do hrvatskog jezika ni
kulture. To mu ipak nije bilo zaprekom da se kandidira za poziciju hrvatskog ¢lana
Predsjednistva BiH.

U predizbornoj kampanji Komsic¢ je svojim protukandidatima s pravom porucivao da ih
ujedinjene moze pobijediti samo glasovima iz jedne od sarajevskih izbornih jedinica’.
Ne podcjenjujuci osobne kvalitete i ne prejudicirajuc¢i buduci rad ovog izabranog viso-
kog drzavnog duznosnika, ne mozemo zaobici konstataciju da se cini¢nim doima pozi-
cija Hrvata kao de iure «konstitutivnog naroda» u BiH, jer zahvaljujuc¢i postojec¢im
ustavnim rjesenjima i Izbornom zakonu BiH vise nisu u mogucnosti birati ni vlastite
predstavnike u vlasti.

Izbori 2006. godine jasno ukazuju da Drzavi trebaju novi ustav i novi izborni zakon
koji bi bez obzira na brojnost jamcio konstitutivnost, jednakopravnost i politicku suve-
renost svih naroda na cijelom teritoriju drzave. Postojece drzavno-pravno ustrojstvo
BiH je potpuno neprihvatljivo i kao takvo predstavlja generator nestabilnosti u citavoj
regiji.

7S Zeljko Komsi¢ (SDP) je na izborima ostvario pobjedu s 39,56% osvojenih glasova, dok su njegovi iz-
ravni konkurenti ostvarili rezultat od 26,14% Ivo Miro Jovi¢ (HDZ BiH) i 18,18% Bozo Ljubi¢ (HDZ
1990- hrvatsko zajednistvo). Ovakav ishod izbora za hrvatskog ¢lana predsjednistva omogucila je pot-
puna i nepomirljiva podijeljenost u hrvatskom politickom korpusu koja je — po nasem misljenju — mo-
tivirana isklju¢ivo osobnim interesima.

Za primjer ¢emo uzeti izborne rezultate u dvije opc¢ine koje procentualno imaju najvise hrvatskog
zivlja (preko 95%), jednu iz Hercegovine, drugu iz Bosne. Naime, sadasnji ¢lan Predsjednistva BiH, bi-
ran iz reda hrvatskog naroda, u op¢ini Grude je s osvojenih 119 glasova ostvario podrsku bira¢a od
2,93 %, dok je u opcini Dobratici s Cetiri osvojena glasa ostvario izborni rezultat od 1,72% glasova. Iz
navedenog se primjera jasno vidi da Zeljko Komsi¢ nije dobio podriku iz hrvatskog bira¢kog korpusa.
U Sarajevu je prema posljednjem popisu stanovnistva iz 1991. godine Zivjelo 6,6% Hrvata, a njihov je
broj tijekom i poslije rata prepolovljen.
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3. SOCIJALNI POKAZATELJI STANJA U DRUSTVU

Gospodarsko-socijalna slika BiH se, u usporedbi s proslim godinama, nije bitho promi-
jenila. Moze se ugrubo ocijeniti da se zbog komparativhog zaostajanja bh. gospo-
darstva, ali i zbog uvodenja Poreza na dodanu vrijednost (PDV) iznimno lo$ polozaj
najugrozenijih kategorija stanovnistva u 2006. godini u stanovitoj mjeri i pogorsao.

| dalje su socijalno najugrozeniji umirovljenici cija je prosje¢na mjesec¢na mirovina
2006. godine u FBIiH iznosila 248,61 KM (cca. 127,30 EUR), dok je u RS iznosila
210,00 KM (cca. 107,70 EUR)™,

Prema sluzbenim statistickim podacima prosjec¢na placa u Federaciji BiH u 2006. godi-
ni iznosila je 618,96 KM, a u Republici Srpskoj 537,00 KM. Potrosacka korpa za
cetveroclanu obitelj u FBIH je iznosila 488,22 KM, dok je u RS nesto manja i iznosi
461,88 KM.” Blag porast placa i mirovina ne prati porast troskova zivota te se polozaj
osiromasenog stanovnistva u BiH iz dana u dan pogorsava.

Stanje zaposlenosti i dalje ukazuje da BiH ne ide naprijed. Ukupan broj zaposlenih u
FBiH je u studenom 2006. godine iznosio 392.839 osoba, a evidentiranih nezaposlenih
360.469 osoba.® Sluzbeni podaci o stanju zaposlenosti u RS za 2006. godinu nisu ob-
javljeni te ih stoga nismo u mogucnosti prezentirati. Buduci da nezaposlene osobe ne
ostvaruju skoro nikakve socijalne beneficije, mnostvo nezaposlenih se ne nalazi u
sluzbenim evidencijama entitetskih zavoda za zaposljavanje dok je znatan broj osoba
koje rade na «crno» - sto sve prethodne podatke ¢ini nepotpunim.

Ukupan vanjski dug BiH je povecan te je, prema podacima Centralne banke BiH, na
dan 30. rujna 2006. godine iznosio je 4.132.692.000 KM®",

Neuredenost i siromastvo drzave izravno se odrazava na polozaj vecine pucanstva BiH,
a u ovako nesredenoj drzavi ne postoji ozbiljna strategija gospodarskog razvitka niti
smjernice za odgovaraju¢u dugoroc¢nu socijalnu politiku.

~

8 Statisticki podaci Federalnog zavoda za statistiku i Republi¢kog zavoda za statistiku RS za studeni

2006. godine.

Isto

Sluzbeni podaci Federalnog zavoda za statistiku.

Usporedbe radi prema sluzbenim podacima CB BiH na dan 30. rujna 2004. godine ukupan vanjski dug
BiH iznosio je 4.074.116,00 KM;
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4. GORDIJSKI CVOR NACIONALNOG PITANJA — NESNALAZANJE
MEDUNARODNE ZAJEDNICE

Velikosrpske teznje za dominacijom nad drugim suverenim narodima u bivsoj Jugosla-
viji doveli su do raspada te komunisticke drzave. Odnosi izmedu tri konstitutivna naro-
da koji zive na teritoriju Bosne i Hercegovine su se u novonastalom povijesnom kon-
tekstu znatno zaostrili. Pri raspadu Jugoslavije izbilo je na povr$inu nerijeSeno nacio-
nalno pitanje koje je vecina europskih naroda rijesila jos u XIX. stoljecu. Nerijeseni
medunacionalni odnosi su kulminirali nakon referenduma o osamostaljenju BiH. Nai-
me, bosanskohercegovacki Srbi su, oslanjajuci se na ratni stroj bivse drzave, bojkotirali
referendum te uz pomoc¢ Jugoslavenske narodne armije (JNA) zapoceli rat i progon
nesrpskoga stanovnistva, a sve u suglasnosti i pod vodstvom beogradskog politickog i
intelektualnog kruga®. Zbog ratnog pritiska, skuc¢enosti Zivotnog prostora, razli¢itih na-
cionalnih interesa i razli¢itih vizija drzavnog uredenja, aktivhoga sudjelovanja nekih
medunarodnih ¢imbenika, ubrzo se nakon pocetka agresije raspalo labavo saveznistvo
izmedu Hrvata i Muslimana®, Zrtava agresije, te se rat rasplamsao izmedu sva tri naroda
u BiH.

Procjene govore da je u najkrvavijem sukobu u Europi nakon Drugog svjetskog rata
poginulo i nestalo oko 200.000 ljudi, od ¢ega veci dio predstavlja civilno stanovnistvo.
Procjenjuje se da je raseljeno i izbjeglo oko 2.680.000 osoba, Sto predstavlja oko
59,6% od ukupnog predratnog broja gradana BiH. Raseljavanje i preseljavanje
stanovnistva je nastavljeno i nakon rata te se moze reci da agonija svih stanovnika ove

zemlje, koja je zapocela u jesen 1991. godine, traje sve do danasnjih dana.

Nazalost, «demokratski» svijet, podijeljen svojim uskim geopolitickim i gospodarskim
interesima, cetiri je ratne godine promatrao svu ovu tesku ljudsku tragediju koja se
desavala u srcu Europe. Stovise, na ocit genocid koji je, pomocu dobro naoruzane JNA,
vrsen radi ostvarenja velikosrpskih ciljeva, medunarodna zajednica je licemjerno odgo-
vorila embargom na uvoz oruzja — ¢ime je polozaj Zrtava napada dodatno otezan.
Ocito da je od samog pocetka pragmati¢ni "demokratski svijet" favorizirao nepravedan
mir (koji je napadnutim nenaoruzanim narodima BiH trebao nametnuti vojnom prisi-
lom JNA), u odnosu na razvitak pluralizma i demokracije na ovim prostorima.

8 O uzrocima raspada Jugoslavije i genezi nastanka postojeceg ustavnog uredenja u BiH opgirnije smo
pisali u Izvje$¢u o stanju ljudskih prava u BiH za 2004. godinu (www.ktabkbih.net/justitiaetpax);

8 Ustavnim rjedenjima iz 1974. godine muslimani su u BiH dobili status nacije (naroda) i sve do 1993.
godine se nacionalno deklariraju kao Muslimani. Politicka volja u pogledu nacionalnog imena ovog
konstitutivnog naroda je konac¢no definirana na Bo3njackom kongresu intelektualaca 27. rujna 1993.
godine, od kada se nacionalno vi$e ne izjasnjavaju kao Muslimani nego kao Bosnjaci.
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UN postrojbe (UNPROFOR®) koje su poslane u BiH svojom pretezno pasivnhom
nazo¢no$¢u nisu predstavljale skoro nikakvu zastitu civilnom stanovniStvu. Kao
najdrasti¢niji primjer mozemo navesti genocid koji su u srpnju 1995. godine izvrsile
srpske vojne i policijske postrojbe u Zasticenoj UN zoni Srebrenica. Tom je prilikom
na ocigled Nizozemskog bataljuna UNPROFOR-a likvidirano preko 7.000%°, mahom
zarobljenih Bosnjaka®®, a preostali Zivalj protjeran iz svojih domova.

Tek kad je zaprijetila op¢a eskalacija rata u Siroj regiji i kad su srpske postrojbe vrtogla-
vom brzinom gubile ratom osvojena podrucja®’, medunarodna zajednica je brzom voj-
nom intervencijom 1995. godine prekinula ratni sukob. U svom kratkovidnom pragma-
tizmu medunarodna zajednica je potom u Daytonu skrojila neodrzivo ustrojstvo
drzavne zajednice, koje je od pocetka osudeno na propast.

Tijek i nacin pregovora u Daytonu ukazuju da je rjeSenje na kojem je utemeljena BiH
rezultat pritiska velikih sila (prvenstveno SAD), a nikako plod dogovora tri konstitutivna
naroda®.

Umjesto utemeljenja na demokratskim tekovinama koje bi proizlazile iz legitimne volje
sva tri naroda, Daytonskim sporazumom su u same temelje drzavnog ustrojstva
ugradeni rezultati genocida i tzv. «etni¢ckog cis¢enja», §to ostaje kamen spoticanja bilo
kakvom napretku ove drzave. Stoga bilo kakva revizija ustavnih rjeSenja na temelju
Daytonskog sporazuma ne moze dobiti atribute legitimnosti sve dok takva osnovica ne
bude prihvacena ratifikacijom volje sva tri naroda putem Parlamentarne skupstine BiH.
Bilo kako bilo, Daytonskim ustavom je nacionalno isprepletena Bosnha i Hercegovina,
kao drzava tri konstitutivna naroda, podijeljena na dva entiteta: etnic¢ki ocis¢enu Re-
publiku Srpsku - kao entitet srpskog naroda i Federaciju BiH — entitet u koji su stjerana
dva preostala konstitutivna naroda (Hrvati i Bosnjaci). BiH je 5. ozujka 1999. godine
naknadnom Odlukom Arbitraznog tribunala, u sporu oko meduentitetske granice, dobi-

8 UNPROFOR - United Nations Protection Forces

8 Tocan broj poginulih i nestalih se jo3 uvijek ne zna jer su tijela likvidiranih vojnika i civila prvotno
bacana u masovne grobnice, da bi nakon toga bila prebacivana u sekundarne grobnice koje se nalaze
na vise lokaliteta.

Nizozemski bataljun UNPROFORA je oko 5000 izbjeglih Bo3njaka, koji su se nalazili u njihovoj voj-
noj bazi u Srebrenici, predao u ruke srpskih vojnih i paravojnih postrojbi, nakon ¢ega je vecina
muskaraca iz te skupine likvidirana na svirep nacin. Prema Knjizi nestalih osoba, koju je izdao
Medunarodni crveni kriz (ICRC), najmanje 1889 osoba je nestalo u selu Potocari, gdje se nalazila vojna
baza Nizozemskog bataljuna UNPROFOR-a (izvor: www.srebrenica.ba)

To je ucinjeno u tijeku vojne operacije Oluja, izvedene zdruzenim snagama Hrvatske vojske, HVO i
Armije BiH. Temeljem Splitskog sporazuma o vojnoj suradnji od 22.srpnja 1995. godine, potpisanog
izmedu Republike BiH i Republike Hrvatske, Hrvatska vojska se izravno ukljucila u vojne operacije na
podrucju Bosne i Hercegovine.

Daytonski sporazum nije nikad ratificiran u Parlamentarnoj skupstini BiH niti je objavljen u sluzbenim
glasilima BiH ili entiteta. Do 2006. godine nije ni postojao sluzbeni prijevod Aneksa V., tj. Ustava
BiH, s engleskog jezika na jezike naroda BiH. Nacin pregovora i aspekti nelegitimnosti ovog ustavno-
pravnog akta poblize su opisani u nasem Izvje$¢u o stanju ljudskih prava u BiH za 2004. godinu
(www.ktabkbih.net/justitiaetpax).
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la zasebnu administrativhu jedinicu Distrikt Br¢ko — koji ima sve ingerencije entiteta.
Najslozeniji odnosi su uspostavljeni u Federaciji BiH, koja je podijeljena na deset
zupanija (kantona) s velikim ustavnim ovlastima. Sve u svemu, narodi BiH su Day-
tonskim sporazumom dobili etni¢ki podijeljenu, nefunkcionalnu drzavu, s ogromnim,
skupim i neefikasnim drzavnim aparatom.

Medunarodna zajednica je do danasnjih dana aktivno sveprisutna u politickom Zivotu
BiH, poglavito putem Ureda visokog predstavnika (OHR), ali i drugih medunarodnih
institucija. Usprkos c¢injenici da je tzv. Bonskim ovlastima imala neogranic¢enu vlast u
BiH (zakonodavnu, izvr$nu i sudsku), medunarodna zajednica u objavljenim projekti-
ma koji su trebali normalizirati Zivot u ovoj drzavi nije u BiH postigla tecevine civilizi-
rane demokratske drzave u kojoj bi narodi i gradani u sigurnom okruzenju mogli ostva-
rivati ravnopravnost i visoke standarde ljudskih prava. Dapace, djelovanjem
medunarodne zajednice su zacementirane podjele Bosne i Hercegovine te se sa
sigurno$¢u moze ustanoviti ¢injenica da uzroci rata na prostoru ove drzave nisu uklon-
jeni i da ne postoji jasna vizija pravednog ustavnopravnog ustroja BiH, koji bi
omogucio, barem zakonodavnu, jednakost gradana i ravnopravnost konstitutivnih na-
roda. Medutim, pogresna i nedosljedna politika medunarodne zajednice ne oslobada
politicke predstavnike ni jednoga od tri konstitutivna naroda dijela krivnje koju snose
za postojece stanje u drzavi.

4.1. Nuznost novoga Ustava

Jedanaest godina od prestanka ratnih djelovanja Bosna i Hercegovina, zajedno sa svo-
jim medunarodnim protektorima, tapka u mjestu, u nemoguc¢nosti da se otrese ratnih
posljedica i da krene putem boljitka za sve njezine narode i gradane. Medunarodna
zajednica je pri realizaciji projekata u BiH, posebice projekta povratka®®, dozivjela
neuspjeh i gubitnicki, u vrlo osjetljivom trenutku, najavila svoj odlazak iz Bosne i Her-
cegovine u 2007. godini.

U postojecoj konstelaciji medunacionalnih odnosa u BiH, moramo konstatirati da se
nista kvalitativno nije promijenilo u odnosu na stanje koje je prethodilo izbijanju rata.
Dapace, stanje se u nekim osjetljivim segmentima moze ocijeniti slozenijim i opasnijim
od onoga sa kraja 1991. godine. Zbog svega nije neutemeljena bojazan intenziviranja

medunacionalnih tenzija.

8 O implementaciji Aneksa VII. Daytonskog sporazuma detaljno smo pisali u svojim Izvje$¢ima o stanju
ljudskih prava u BiH za 2002; 2003. i 2004. godinu, a stanje se do dana$njih dana nije popravilo (vidi
www.ktabkbih.net/justitiaetpax).
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Sada, jedanaest godina nakon svrSetka rata, posve je jasno da daytonsko politi¢cko-
administrativno uredenje BiH onemogucuje demokratski i gospodarski razvitak BiH.
Nepravedna rjeSenja, koja su narodima i gradanima BiH nametnuta u Daytonu, poka-
zala su se kao skupa i nefunkcionalna. Daytonski okvir je zacementirao rezultate rata i
time onemogucio demokratsku reformu drustva. Vecina je gradana u Bosni i Hercego-
vini suglasna da je nuzno korjenito mijenjati postojece drzavno-pravno uredenje. No,
to je jedina stvar oko koje se politicki sukobljene strane u BiH mogu sloziti. Uostalom, i
dio europskih parlamentaraca prije dvije godine je o tome donio deklaraciju.®® Ostaje

% Tekst deklaracije glasi:
DEKLARACIJA povodom 8. obljetnice potpisivanja Daytona
Osigurati mir u Bosni i Hercegovini daljnjom nadogradnjom Daytonskog sporazuma
Uskoro ¢e 10 godina otkako je Daytonskim sporazumom zavrsio rat u Bosni i Hercegovini. U tih dese-
tak godina ucinjeno je dosta pozitivnoga u obnovi BiH. Ali u tih desetak godina se jasno pokazalo da
je Daytonska konstrukcija dosegla svoje granice, a mir u BiH jo$ nije potpuno osiguran. Varljivo mirno
stanje i nezdravi mir u zemlji ne smiju zavaravati. S tim u svezi opasno zabrinjava ¢injenica da slabi
interes Medunarodne zajednice za daljnji razvoj BiH. Medunarodna karavana je ve¢ odavno otisla
dalje. Sve vise ljudi u zapadnim zemljama se pita koliko ¢e jo$ trajati medunarodno djelovanije u BiH.
Mirni suzivot razlicitih grupacija je i dalje ugroZen. Tko precizno pogleda, lako moZe otkriti da se BiH
nalazi u vrlo teskom stanju. BiH je realno podijeljena zemlja po nacionalnom kljuc¢u. Povratak
prognanih garantira Dayton a vratilo se samo 50%. Povratak je bio mogu¢ naj¢e$¢e samo u ona
podrucja u kojima su prognani temeljem svoje nacionalne pripadnosti mogli biti sigurni od diskrimi-
nacije i progona. Nepovjerenje medu narodima je duboko i ono na razli¢ite nac¢ine odreduje svakod-
nevni Zivot. Etni¢ke diskriminacije se dogadaju svakodnevno.
Neophodno jedinstvo drZave je preslabo za gospodarski i politicki razvoj. DrZava je preslaba u odno-
su na entitete. Ustavna struktura sprjecava djelotvorno funkcioniranje jedinstvene drZave a time i one
politike koja bi se iznad nacionalnih interesa trebala razvijati. DrZavni troskovi su preveliki zbog
udvostruc¢avanja i utrostru¢avanja funkcija drZavnog aparata te tako viSestruko opterecuju gospo-
darske perspektive zemlje. Velika pravna nesigurnost je prakti¢na posljedica ovakve strukture. Ovakvo
se stanje ne moZe dugo snositi ni gospodarstveno ni politicki.
Uloga Medunarodne zajednice je sve viSe ambivalentna. BiH je poluprotektorat koji je podreden
Medunarodnoj zajednici, koji Zivi od kapljice medunarodnih subvencija, bez perspektive nosivog
gospodarskog razvoja. Koliko god je bez sumnje vrijedan rad Visokog predstavnika, ipak se u posl-
jednje vrijeme povecavaju kriti¢ki stavovi, koji ukazuju na problematic¢ne posljedice takvog protekto-
rata na demokratski razvoj BiH. Sadasnje strukture potpomazu ekonomski i politi¢ki opasni konsumski
mentalitet. Ako BiH treba osigurati buduc¢nost, onda valja stvoriti preduvjete da njeni narodi sami dal-
je razvijaju svoje demokratske perspektive.
Rezignacija, stagnacija kao i narastajuéi problem siromastva potkopavaju jo$ uvijek slabe temelje
mira. Sadasnje stanje karakteriziraju rezignacija i stagnacija. S obzirom na sluzbenu nezaposlenost od
42%, te brzo narastajue siromastvo i tmurne ekonomske prognoze nije ¢udo da velika vecina
stanovnistva, posebice mladi ljudi (65%), ne vide svoju buducnost u toj zemlji. Korupcija i kriminalitet
pripadaju onim zlima koja cvjetaju u opisanim okolnostima, te osnaZuju osjecaj nesigurnosti kod
stanovnistva. Cinjenica da su mnogobrojni ratni zlo¢inci jos uvijek na slobodi kazuje sve. Socijalno
stanje vecine stanovnistva BiH naZalost ne moZe ponuditi miru siguran temelj. Iz toga slijede ocite
opasnosti.
Daytonska konstrukcija je dosegla svoje granice. Ne moZe se zanijekati da je tek na temelju Day-
tonskog sporazuma mogla biti stvorena potrebna mirna okvirna perspektiva za BiH. Daytonski spora-
zum je bio bolan kompromis u sklopu okolnosti svoga vremena. Tko je tada Zelio BiH, morao je htio
ne htio Zeljeti i Dayton. Duboka dvosmislenost ovog sporazuma leZi u tome da je on ucinio mnogo
dobra, ali dvoznac¢nost sama nije nikada nadvladana, jer on je sankcionirao podjelu na dva entiteta
kao i konkretno prekrajanje prema rezultatima genocida. On je omogucio nastanak dva pravna susta-
va u jednoj zemlji. Dok je tada omogucio kraj krvavog rata, te prve korake prema novom pocetku kao
i u obnovi, on danas sprje¢ava daljnji razvoj BiH na putu ka pravnoj drZavi i stvarnom europskom
drustvu. Tko danas Zeli BiH, taj mora Zeljeti i prevladavanje dvosmislenosti Daytona. Ovo uklju¢uje
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presudno pitanje koje politicko i pravedno rjesenje bi moglo i trebalo zadovoljiti
opravdane teznje sva tri konstitutivna naroda te omoguciti tako potrebnu sustavnu de-
mokratizaciju drustva. lako je pitanje izuzetno sloZzeno, valja se s njime uhvatiti u
kostac svima kojima je stalo do mira i Ciste savjesti, jer je pravedna i demokratska Bos-
na i Hercegovina jedina alternativa nastavku tenzija i rastakanju ove paradigme

suzivota u razlic¢itosti.

kako jasnu definiciju uloge Medunarodne zajednice tako i razvoj duge ali realne perspektive pristupa
Europskoj uniji.

Mirovni proces treba novi jaki poticaj. Doslo je vrijeme dati novi poticaj mirovnom procesu u BiH.
Doslo je vrijeme postaviti ¢vrsti nosivi temelj miru u BiH. Vrijeme je zrelo da se Daytonska konstrukci-
ja iznova promisli i dalje nadograduje. BiH ¢e samo onda imati buduc¢nost kao drZava i drustvo ako se
uspiju stvoriti drzavne strukture koje ¢e nuditi sigurnost svim narodima i koje ¢e potpomagati gospo-
darstveni i druStveni razvoj cijele zemlje. Proces pomirenja medu narodima samo ¢e onda supstanci-
jalno napredovati ako se uspiju razviti kako politicko-pravni okviri tako i gospodarstveno- socijalne
strukture cijele zemlje.

Daljnje nadogradnja Daytona je neophodna sada. Stoga zahtijevamo od Medunarodne zajednice,
posebno od potpisnica Daytonskog sporazuma, od vlada Europske unije i susjednih drZava, te od od-
govornih u BiH da se nadolazeéa obljetnica 10-godisnjice Daytonskog sporazuma 2005. god. uzme
kao povod da se napravi kriti¢ka bilanca dosadasnjeg razvoja u okviru konferencije medunarodnih
drZava. Kod toga bi trebalo ono pozitivno zadrZati a istovremeno prevladavati prepreke za daljnji raz-
voj BiH. Zahtijevamo od odgovornih da izrade mirovni sporazum za BiH koji bi odsada nudio du-
gotrajnu sigurnost za odrZivo zajednistvo.

Odgovornost za BiH je odgovornost za Europu. BiH treba pomo¢ Medunarodne zajednice. Ali
Medunarodna zajednica, a posebno Europa, treba BiH kao konkretni primjer uspjele mirovne politike
koja prihvaca mnostvo u razli¢itosti. Srednjoro¢ni neuspjeh ugrozio bi stabilnost cijele regije kao i
perspektive pristupa u EU susjednih drZava, a da se i ne govori o Zivotnim sudbinama mnogih ljudi.
Eventualni srednjoroc¢ni neuspjeh bio bi neuspjeh EU i zadao bi teZak udarac zajednickoj vanjskoj i si-
gurnosnoj politici, a time i europskim interesima i europskoj viziji.

Preventivna politika je izraz sve veée odgovornosti. Ako bi odgovornima na opcoj politickoj razini
nedostajala politicka hrabrost i politicka volja sada uciniti ono nuzZno i razborito, mogla bi politika
uskoro biti konfrontirana s novom krizom u BiH. Politi¢ari naZalost naginju ono sada aktualno i
skakljivo odlagati za kasnije, tj. oni sada daju prednost onom srednjoro¢no problemati¢nom nad onim
sada aktualnim i neugodnim krizama. Nasuprot ovakvom scenariju mi polazemo svoju nadu u spo-
sobnost u¢enja demokratskih drustava.

Potpisnici Deklaracije:

Elmar Brok - ¢lan Europskog parlamenta, predsjedatelj odbora za vanjsku politiku; Daniel Cohn-Bendit-
¢lan Eur.parl., supredsjedatelj frakcije zelenih u EP; Detlef Dzembritzki - ¢lan Njem. parlamenta,
zaduZen za BiH; prof. Dr. Bronislaw Geremek - nekadasnji ministar vanjskih poslova Poljske; Jose Ma-
ria Gil Robles Gil Delgado - ¢lan Eur. parl., bivsi predsjednik Europ. parl., predsjednik Internacionalnog
europskog pokreta; Gret Haller - bivia ombudsman za ljudska prava u BiH; Thilo Hoppe - ¢lan Njem.
parlamenta; Hans Koschnick - bivsi administrator Europ. zajednice za Mostar; Sergej Kovaljov -
nekadasnji zaduzeni za ljudska prava ruskog predsjednika; Jacek Kuron - bivsi poljski ministar za rad i
socijalu; Joost Lagendijk - ¢lan Europ.parl., izvjestitelj EP o paktu stabilnosti za jugoisto¢nu Europu;
prof. dr. Vytantas Landsbergis - bivsi predsjednik republike Litve; Tadeusz Mazowiecki -bivsi poljski
premijer i nekadasnji zaduzeni u ime OUN-a za ljudska prava u BiH - predstavio Deklaraciju u
Varsavi; Phillipe Morillon - ¢lan Europ. parl., zapovijedajuc¢i general UNPROFOR-a u BiH 1992-
1993.;Martin Mdller - ¢lan Europ.parl., zamjenik predsjedavajuceg frakcije SPE; Christa Nickels - ¢lan
Njem.parl., predsjedatelj odbora za ljudska prava i humanitarnu pomo¢; Dietmar Nietan - ¢lan
Njem.parl.; Arie OQostlander - ¢lan Europ.parl., procelnik odbora za vanjsku politiku Europ. narodnih
stranaka; Doris Pack - ¢lan Europ.parl., predsjednica delegacije Europ.parl. za jugoisto¢nu Europu —
predstavila Deklaraciju u Briselu; prof. dr. Hans Gert Pottering - ¢lan Europ.parl., predsjednik frakcije
EVP-ED - predstavio Deklaraciju u Berlinu; dr. Rainer Stinner - ¢lan Njem.parl.; Johannes Swoboda -
¢lan Europ.parl., vicepredsjednik SPE, potpredsjednica delegacije Europ.parl. za jugoisto¢nu Europu;
dr. Antje Vollmer - ¢lan Njemackog parlamenta, potpredsjednica Njem. parlamenta; dr. Ludger Vol-
mer - ¢lan Njem. parl., glasnogovornica frakcije Saveza 90 i zelenih za vanjsku politiku.
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4.2. Revizija Daytonskog sporazuma

Odmah nakon Daytona Aneks IV.** Daytonskog sporazuma pokazao se nefunkcional-
nim pa zato i nepremostivom preprekom za demokratizaciju bh. drustva. Shodno nave-
denom, u novonastalom normativno-administrativnom kaosu bilo je potrebno mijenjati
pravni sustav na cijelom teritoriju drzave. Intervencijama OHR-a koje su sustavho
vrsene od svrietka rata do danas$njih dana znacajno je izmijenjeno ustavnopravno
uredenje BiH. Nazalost, medunarodna zajednica svojim intervencijama u ustavnoprav-
no uredenje nije postigla pozitivhe ucinke. Ve¢ smo pisali o tome kako je, povodom
implementacije Odluke Ustavnog suda o konstitutivnosti sva tri naroda na cijelom teri-
toriju BiH iz 2000. godine, Visoki predstavnik 2002. godine nametnuo promjene enti-
tetskih ustava, kojima je umjesto afirmacije konstitutivnosti dodatno dekonstituirao
Hrvate i Bodnjake u Republici Srpskoj, a Hrvate dekonstituirao i u Federaciji BiH%. O-
vim su ustavnim promjenama Hrvati, kao najmalobrojniji konstitutivni narod u BiH,
dovedeni u poziciju da ih se prilikom donosenja svake odluke u oba entiteta i na razini
drzave moze nadglasati — ¢ime su de facto izgubili konstitutivnost. Ove su nametnute
ustavne promjene produbile podjele u ionako Daytonom podijeljenu BiH.

U namjeri da ispravi ,krivu Drinu“ iz Daytona, medunarodna zajednica je "demokrati-
zaciju" bh. drustva dovela do apsurda i BiH jo$ vise blokirala u svakom njenom daljem
razvitku. Daytonskim sporazumom medunarodna zajednica je ugasila pozar, ali joj nije
poslo za rukom da daljim djelovanjem ugasi zariste. Krajnje je vrijeme da se trajnim
rieSenjem napokon ugase pozarista u Bosni i Hercegovini!l Brojne inicijative
medunarodne zajednice za preuredenje BH drzave jasno ukazuju da je i sama
medunarodna zajednica toga svjesna.

Daytonski je sporazum u BiH strukturalni izvor nemira te strukturalna destruktivnost ili
destruktivna struktura. Zato ga treba uciniti pravednijim. On je uspostavljen diktatom
medunarodne zajednice, zato ni njegovo poboljsanje nije moguce bez politicke volje
medunarodne zajednice, koja do sada nedostaje, pa je Dayton i dalje izvor nemira u
BiH.

%1 Aneks IV. predstavlja Ustav BiH

92 O ustavnim nametnutim promjenama i njenim konkretnim rjesenjima detaljno smo pisali u poglavlju
V.4, lzvjes¢a o stanju ljudskih prava u BiH za 2004. godinu, a i u ranijim izvjes¢ima
(www.ktabkbih.net/justitiaetpax)
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5. PONUDENI MODELI DRZAVNOG USTROJSTVA

Covjek koji razmislja o rjesenjima za Bosnu i Hercegovinu postavlja si pitanje ima li
ustavno-pravnog rjesenja za uspostavu pravedne drzave, koja bi jamcila jednakoprav-
nost naroda te ravnopravnost, prosperitet i sigurnost gradanima. Postojeca rjesenja
oktroiranog Daytonskog ustava, «obogacena» izmjenama i dopunama, koje je nametnuo
OHR, zasigurno ne zadovoljavaju ni osnovne civilizacijske kriterije demokratskog plu-
ralnog drustva, kao pravnog okvira za ostvarivanje ljudskih prava. Posve je jasno da su
nuzne korjenite promjene. lako za sada jo$ ni priblizno nije vidljiv budu¢i model
slozene drzave, ovdje donosimo i ukratko analiziramo neka ponudena rjesenja.

5.1. Gradanska drzava

Inzistiranje na modelu unitarne gradanske drzave po nacelu «jedan gradanin, jedan
glas» ¢ini nam se neodrzivim jer u kontekstu rezultata rata i nerijeSenih nacionalnih
pitanja u BiH malobrojnije narode dovodi u poziciju majorizacije sa strane vecinskoga
naroda. Naravno da za ovakav model najrevnosnije plediraju neki politicki i intelektu-
alni krugovi Bosnjaka — muslimana, kao najbrojnijeg naroda u BiH. Pri tomu ova naci-
onalna struja kao da zaboravlja da je velikosrpska agresija na ovim podrudjima

zapocela upravo s ciljem odrzanja velikosrpske majorizacije u bivsoj drzavi.

5.2. Federacija nacionalnih entiteta

Ovaj model zagovara jedan dio hrvatskih politi¢ara, a u posljednje vrijeme sve zauzeti-
je ga podrzava i srpska politika, ocito s ciljem laksega odrzanja Republike Srpske, ali ne
ocitujuci spremnost revizije nepravedne daytonske podjele zemlje.

Demokratski model zajednice vise drzavotvornih naroda je moguc¢ samo ukoliko posto-
ji konsenzus sva tri naroda u BiH oko buduceg drzavnog uredenja. Pri tomu je stav i
pristanak svakoga naroda jednako vazan, bez obzira na brojnost. S obzirom da je Day-
toskim sporazumom uspostavljena drzava sa dva entiteta i tri konstitutivna naroda, mo-
del tripartitne drzave ¢ini se pravedniji od postojeceg rjeSenja. Ovaj model, medutim,
skriva opasnost produbljenja podjele drzave i dodatnoga trajnog raseljavanja
stanovnistva BiH ( napose u okviru podru¢ja Federacije).
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5.3. Federacija kantona

Ovakvo drzavno ustrojstvo podrazumijevalo bi ukidanje entiteta i prenosenje enti-
tetskih ovlasti na vise manjih teritorijalnih jedinica. Ovlasti drzave bi se obnasale u tije-
lima drzavne vlasti u koja bi kantoni delegirali svoje predstavnike. Od Sirine ovlasti ko-
je bi kantoni imali ovisila bi forma federacije. Preduvjet za opstanak takve drzavne za-
jednice je nepostojanje ovlasti kantona na samoodredenje s pravom odcjepljenja.
Prednosti ovog modela se prvenstveno nalaze u c¢injenici da bi se njime omogucilo
jednakopravnije ostvarivanje konstitutivnih prava za sva tri naroda, dok se nedostaci
ovakvog modela skrivaju u organizacijskoj slozenosti i velikim administrativnim
troSkovima takve drzave. | ovaj model skriva opasnosti dodatnog raseljavanja
stanovni$tva unutar BiH, $to bi samo pogorsalo postojece stanje.

Ovakvo rjeSenje je moglo biti opcijom drzavno-pravnog uredenja prije ratom
zapocetog raseljavanja stanovni$tva, a nakon $to je vecina prostora etnicki ocis¢ena,
misljenja smo da viSe nije moguce izvrsiti pravednu kantonalizaciju BiH po nacional-

nom klju¢u koji bi odgovarao demografskom stanju prije rata.

5.4. Federacija anacionalnih regija

Prema ovom bi modelu preustroja drzave bili ukinuti postojeci entiteti i federalni kan-
toni, a drzava bi bila podijeljena na vise federalnih jedinica (regija ili distrikta) kao ad-
ministrativno-pravnih jedinica. U okviru regija postojale bi opc¢ine kao jedinice lokalne
samouprave. Regije odnosno distrikti bi predstavljali prirodne, povijesne i prometno
povezane funkcionalne cjeline, ¢ije se granice ne bi uspostavljale po nacionalnom
klju¢u. U svakoj od federalnih jedinica bi sva tri naroda imala jednak udio u zakono-
davnoj, izvrsnoj i sudskoj vlasti tako da ne bi postojala moguc¢nost majorizacije veéine
nad manjinom.

Svaki od tri konstitutivna naroda birao bi svoje predstavnike u drzavnoj vlasti koja bi
takoder bila uspostavljena na paritetnoj osnovi. Klju¢ne funkcije u izvr$noj i zakono-
davnoj vlasti federalnih jedinica i na drzavnoj razini obnasale bi se po rotacijskom
sustavu.



5.5. DrzZave postojecih entiteta

Prijedlog ovakvog modela pojavio se u Preliminarnom misljenju o nacrtu amandmana
na Ustav BiH®, koje je dala Venecijanska komisija 07. travnja 2006. godine. S obzirom
da je OHR prethodno opisane reforme ustavno-pravnog poretka BiH donosio upravo na
temelju misljenja koje je dala Venecijanska komisija, ne ¢udi ovakav pojednostavljen i
diskriminacijski pristup preuredenju Bosne i Hercegovine. Naime, sva dosadasnja
ustavna rjesenja koja je nametao OHR i$la su u smjeru centralizacije drzavnih vlasti, s
kursom prema gradanskom modelu vlasti, po nacelu «jedan covjek, jedan glas». Pri to-
me se OHR drzao nacela «politike kao ostvarivanja moguceg», pri ¢emu su sva rjeenja
isla najvise na ustrb Hrvata kao najmalobrojnijeg i ujedno najkooperativnijeg konstitu-
tivnog naroda u BiH".

Ovakvim rjesenjem dokinulo bi se i ono malo konstitutivnih prava koja Hrvati mogu
ostvarivati preko smanjenih ovlasti kantona (zupanija), ¢ime bi u svim segmentima iz-
gubili znacajke konstitutivnosti, a drzava bi fakticki (p)ostala podijeljena na dva jedno-
nacionalna entiteta: bosnjacki i srpski. Ovakvo rjesenje nikako ne vodi stabilizaciji BiH,
jer u potpunosti negira prava jednog konstitutivnog naroda.

5.6. Prijedlog Biskupske konferencije

U Zzelji da ponude svoj doprinos trazenju pravednoga i odrzivoga uredenja Bosne i
Hercegovine, katoli¢ki biskupi su krajem 2005. objelodanili svoj prijedlog. U njemu se,
uz ostalo, kaze:

U BiH se brani i opstaje, ili pak definitivno pada, nacelo multidrzava. Mnogi prognani
stanovnici Bosne i Hercegovine, koji su prisiljeni Zivjeti u drugim zemljama, pokazuju
svojim primjerom da su kadri Zivjeti u dobro uredenim demokratskim drZzavama. Takvo
je razmisljanje i ve¢ine populacije koja je trenuta¢no u zemlji koja je sigurno voljna i
sposobna Zivjeti zajedno i graditi ovu zemlju kao visenacionalnu, viSekulturalnu i
viSekonfesionalnu drZzavu. Gradani i narodi u BiH imaju pravo na pravedan pravni ok-
vir i nedvosmislenu potporu u ostvarivanu jednakopravnosti sva tri naroda i jamcenju
svih osobnih ljudskih i gradanskih prava i sloboda.

% Opinion 375/2006, European Commission for Democracy Through (Venice Commission) — Strasbourg,
7. travnja 2006.

% Prilikom potpisivanja Daytonskog sporazuma Hrvati su dali najvece teritorijalne ustupke, pri ¢emu su
kao ustupak miru pristali i na organizaciju drzave tri konstitutivna naroda sa dva entiteta. Time su se
definitivno odrekli participacije u vlasti Republike Srpske, a pristali su da vlast u drugom entitetu dijele
s puno brojnijim Bo$njacima.
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Sigurno je da ¢e ustavno-pravni poloZaj hrvatskoga naroda, a samim time i ostala dva
naroda u BiH, biti pravednije i kvalitetnije ureden u jedinstvenoj, cjelovitoj i decentra-
liziranoj drzavi bez dosadasnje entitetske podjele. Ta snaZzna decentralizacija Bosne i
Hercegovine bi morala i¢i u dva pravca: prema opcinskoj i prema regionalnoj razini
vilasti. Vlast na opcinskoj razini morala bi biti postavljena proporcionalno po nacelu
«jedan covjek, jedan glas» i to je razina na kojoj bi se ostvarivala vlast gradanskoga
drustva. Vlast na regionalnoj ili federalnoj razini bi morala biti limitirana, i to na nacin
da se odredi minimalna zastupljenost svakoga od tri konstitutivha naroda u zakono-
davnoj i izvrsnoj vlasti.

Opcine kao administrativno-upravne jedinice ve¢ postoje i one bi mogle uglavhom
nastaviti funkcionirati u sadasnjem obliku dok s regijama to nije slucaj. Umjesto
zadrZavanja dosadasnje nezgrapne i nepravedne disproporcije s dva entiteta i deset
kantona u jednome od njih, trebalo bi pristupiti preustroju regionalne razine vlasti.
Jedan od moguc¢ih modela mogao bi biti sljedeci: Bosna i Hercegovina ustrojena u 4
kantona (odnosno regije, provincije, distrikta, federalne jedinice...): Sarajevski, Ban-
jolucki, Mostarski i Tuzlanski s granicama formiranim po kriterijima ekonomske, pro-
metno-komunikacijske, prirodne, povijesne, geografske i (vise) nacionalne naravi. Uz
eventualne korekcije, mogle bi biti preuzete regije kako ih je, za potrebe svoga
djelovanja, ve¢ formirala, primjerice, misija OSCE-a u BiH. Bilo bi, medutim, vrlo bitno
odrediti da u svakom od cetiri kantona (regije, federalne jedinice itd.) svaki konstitu-
tivni narod mora imati najmanje 30 % udjela u zakonodavnoj i izvr$noj vlasti, kako
nikada pripadnici jednoga naroda ne bi mogli nadglasati pripadnike druga dva naroda.

Cini nam se da bi na tragu ovoga prijedloga bilo moguce rijesiti neka temeljna pitanja i
otkloniti zarista nacionalnih napetosti, kao $to su: razina kulturne autonomije konstitu-
tivnih naroda i njihovo ravnopravno sudjelovanje u upravljanju drzavom i regijama, $to
se ¢ini preduvjetom ocuvanja cjelovitosti Bosne i Hercegovine. lako je ovaj prijedlog
nastao prije nego je pocela rasprava o asocijacijskome modelu uredenja slozenih
drustava, ¢ini se da se mnogi njegovi elementi poklapaju s ovim modelom, kako ga
prikazuje profesor dr. Ugo Vaisavljevic¢.*

% Dvije su mogucnosti politickog uredenja BiH. Prva, da se ona moZe urediti samo kao gradanska za-
jednica jednakopravnih pojedinaca. To je ono $to smo dobili iz Francuske revolucije i $to je podrazu-
mijevalo, ali samo dijelom, pola stoljeca vladavine titoizma na ovom tlu. To znaci da je to model koji
kaZe da svako mora, kao pojedinac, biti jednak pred zakonom, u javnim institucijama itd. Drugi oblik
uredenja polazi od toga da ima nekoliko razli¢itih naroda u BiH i zauzima se za njihovu ravnoprav-
nost. Gradanski politicki model koji se svodi na princip "jedan gradanin, jedan glas" sam po sebi ne
moZe da osigura ovu ravnopravnost. Povlasteno mjesto njegovog funkcioniranja je prili¢cno homogena
nacija-drzava u kojoj ne prijeti opasnost diktature vecine. Konsocijacijski model moze predstavljati al-
ternativu ili barem korektiv ovom prvom modelu. Ostvarene su i mogucée su njegove brojne varijante,
a sve se svode na to da u jednoj drzavi ima vise kolektivnih aktera koji moraju biti ravnopravni i jed-
nako zastupljeni, a to znaci da ni na koji nac¢in ne smiju ispasti iz politicke igre, recimo izaci iz
politickih foruma tako Sto su preglasani na izborima. Konsocijacijska rjeSenja teZe da odrZe drZavne
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6. ZAKLJUCAK

SloZzenost nacionalnih odnosa tri naroda u BiH nuzno podrazumijeva transformaciju
Bosne i Hercegovine u slozeni model drzave. Takva zajednica se u bh. okruzenju moze
ostvariti samo ako kod sva tri naroda postoji legitimno utvrdena volja za zivljenje u za-
jednici jednakopravnih naroda i ravnopravnih gradana.

Uvjereni smo da temeljno pitanje za moguc¢ drzavni preustroj BiH u demokratsku
drzavnu zajednicu nije u teritorijalnim modusima drzavnog uredenja nego u sveopéem
prihvacanju nacela pozitivne diskriminacije manjine i na lokalnoj i na drzavnoj razini,
koje je potrebno transparentno inkorporirati u buduca ustavna rjesenja. U svakoj od
teritorijalnih jedinica slozene drzave pri tom bi se trebalo omoguciti ostvarivanje kon-
stitutivnih prava sva tri naroda, bez obzira na njihovu brojnost tj. bez obzira je li koji

od konstitutivnih naroda manjina u teritorijalnoj jedinici slozene drzave.

Nemogucnost ostvarivanja ljudskih prava na skoro svim razinama bh. drustva izravna je
posljedica neuredenog ustavno-pravnog poretka u BiH, na koje ukazuju prethodno
istaknuti primjeri aktualni u 2006. godini. Bez obzira na kojem dijelu drzave, napaceni
gradani Bosne i Hercegovine tesko prezivljavaju vrijeme poraca te se obespravljenost
obi¢nog c¢ovjeka osjeca u svim porama drustva i na cijelom teritoriju BiH. Preduvjet
afirmaciji ljudskih prava je, prije svega, stvaranje uredene i pravedne drzavne zajednice
koja bi postivala dostojanstvo svake ljudske osobe, bez obzira na njeno nacionalno ili
vjersko opredjeljenje. Za drzavnu zajednicu tri konstitutivna naroda, odnosno slozeno
multikulturalno, multinacionalno i multikonfesionalno drustvo kao $to je to u BiH, prije
svega je potrebno suglasje i volja triju konstitutivnih naroda da se u takvoj zajednici

zajednice koje ne ispunjavaju osnovni kriterij nacije-drzave i pojavljuju se kao duboko podijeljena
drustva. To po definiciji nije vec¢inski model: ili u jednoj drzavi imaju dvije vecine ili ima manjina koje
treba drzati "vec¢inama". Politi¢ki princip broj¢anosti tu ne bi smio da narusi ili osteti politicki znacaj
kolektivnih personalnosti. Nasa zemlja vapi za konsocijacijskim modelom, jer u sebi ima dvije rivalske
vecéine, Bosnjake i Srbe, i objektivhu manjinu, Hrvate, koji to niposto ne bi smjeli biti. Kakav god da je
broj¢ani odnos glavnih aktera, 2-2-1 ili 3-2-1, njegov politi¢ki rezultat, iznos participacije i zastuplje-
nosti, bar na najvisim drZavnim funkcijama, morao bi biti ujednacen - 1-1-1.

Ukratko, konsocijacija kaZe da treba vise aktera da dijeli drzavnu vlast da se drzava ne bi podijelila, jer
podjela visenacionalne drzave zavr$ava u monolitnom obliku nacije-drzave. Zato je odbacuju naciona-
listi, jer ona znaci ostati zajedno, iako smo malobrojniji, iako nemamo istu ideologiju i nemamo isti
kulturni identitet. Odbacuju je danas svi: i nacionalisti i oni koji su za Cisto gradanstvo, a koje zovem
jakobincima. U onom ¢asu kad imate tri naroda, tri kulture i tri identiteta i to odbacujete, onda odbacu-
jete, ustvari, pluralizam, $to je osnovna tekovina moderne politike, odbacujete moguénost da sa stran-
cima vijecate i odluCujete, da im pravite ustupke... Onda je to prizivanje ili narodnog ustanka ili
drzavnog terora, na jakobinski nac¢in. Treba strana sila, treba centralna vlast, treba vojska ili treba revo-
lucija da bi uveli drzavu koju mi ho¢emo. | jedan i drugi otpor konsocijaciji je formula nasilja, formula
cijepanja BiH ili formula diktature vecine.
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zivi, sa ili barem pored drugog i drugacijeg. Taj conditio sine qua non uredenja pra-
vednog i demokratskog bh. drustva jo$ uvijek nije ispunjen, niti se ¢ini izglednim sve
dok se na ovim prostorima ne uspostavi kultura dijaloga i uvazavanja prava drugoga na
razli¢itost. Ipak, postojece stanje nam ne daje alibi da dignemo ruke od iznalazenja
rjeSenja prihvatljivog za sva tri bosanskohercegovacka naroda. lako sve vec izgleda po-
put donkihotovske borbe s vjetrenjatcama, drzimo da je za ovu viSenacionalnu,
visekulturnu i viSevjersku zemlju moguce naci drustveno uredenje koje ¢e pomocdi da,
umjesto sukobista, postane susretiste razlicitosti. To, medutim, nece biti moguce bez
odlu¢noga pozitivnog i demokratskog sudjelovanja medunarodne zajednice. Smatramo
da nije ni posten ni prihvatljiv stav predstavnika medunarodne zajednice prema kojemu
ona u Bosni i Hercegovini vise nista i nikome ne Zeli silom nametati. Naime, ako je bila
spremna 1995. u Daytonu nametnuti nepravedno rjesenje, kojim je ovoj zemlji
onemogucen demokratski razvoj, u ime kakve demokracije ne bi trebala pomocdi, pa
ako je to potrebno i nametanjem, da se dode do pravednoga ustroja? Vecina gradana
ove zemlje je uvjerena da je to moralna obveza svih koji su u Daytonu aktivno sudjelo-
vali, prije svih Vlade Sjedinjenih Americ¢kih Drzava. Svjesni smo da ovo izvjesce ne
nalikuje mnogim drugim izvjes¢ima koja se bave kvantitativnom i kvalitativnom anali-
zom nedostatka ljudskih prava i moguc¢im obrascima promjene stanja u drustvima dil-
jem svijeta, ali dok god se pozitivno ne rijeSe temeljna pitanja ustroja drzave i drustva,
prema kojima ce svi narodi i gradani biti jednakopravni i zasticeni, svaka daljnja anali-
za postaje gotovo besmislena. Bosna i Hercegovina je i dalje problem sebi, ali i
medunarodnoj zajednici koja je preuzela zadatak rjesavanja klju¢nih problema i konso-
lidiranja stanja u ovoj zemlji, a neki krugovi lobiraju za povlacenje jacega angazmana
medunarodnih predstavnika i prepustanje problema domacim politicarima. Time bi
medunarodna zajednica priznala poraz, ostavivsi za sobom gomile utro$enoga novca i
godine silne energije koje bi mogle ostati bez ploda. Stoga Komisija poziva predstavni-
ke medunarodne zajednice da odlu¢nije pomognu politickim snagama i misle¢im lju-
dima u Bosni i Hercegovini kako bi, u ime ljudskije i bolje budu¢nosti naroda i gradana
ove zajedni¢cke nam domovine, dali svoj efektivni doprinos ostvarenju spomenutoga
cilja!
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